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A Shipper’s Appraisal of Ex Parte 175 


By Forp K. Epwarps, Director, 
Bureau of Coal Economics 
National Coal Association 


The temptation to ruminate upon the things that turn the mind of 
the bench in a general revenue proceeding is well nigh irresistible. The 
latest decision of the Commission is no exception ; indeed there are many 
aspects of the order of April 11, 1952, which make it of unique interest. 

The report adds $618 million! to previously granted interim in- 
ereases although the Commission found the carriers could ‘‘get by’’ for 
atime with the existing rates and traffic; it grants 50 percent higher in- 
ereases in the South and West than in the East reversing the prior inter- 
pretation of sectional needs; it sets up for the first time a lengthy series 
of tests on rail financial health; it displays much preoccupation with the 
possibility of future serious traffic recessions and future unfavorable 
trends in wages, material costs and taxes; it sharply qualifies its manner 
of valuing the rail property; it stresses the shippers’ obligation to fur- 
nish the funds needed to complete the rails’ current vast capital ex- 
pansion program; it ignores the growing problem of passenger deficits ; 
and, perhaps most important of all, it sets a time limit on the rails’ need 


for additional revenues by setting an expiration date to the increases 
granted. 


On Time Lags 


First, a few words on time lags; the report shows ? that commencing 
with July 1, 1946, and up through April 11, 1952, there were 11 interim 
or final rate increases, or an average of one every 7 months. These in- 
creases averaged 5.5 percent over the rates in effect immediately prior to 
the orders, the cumulative increase over the June 30, 1946 rates being 
78.9 percent.? 

This is of more than passing interest in connection with rail com- 
plaints of time lags in their rate increases. To all intent and purposes 
the Commission not only has had the matter of general freight rate in- 
creases before it almost continuously since World War II, but has had 
ample opportunity to cope with any revenue deficiencies as it saw them. 

Perhaps one of the greatest time lags has occurred in the adjust- 
ment of passenger fares. The carriers contended in Ex Parte 175 that 
since 1949 their added costs in the freight and passenger services com- 
bined because of higher wages, material costs and payroll taxes, have 
aggregated hundreds of millions, and they have poured tens of millions 
into new passenger train equipment, yet aside from the 10 percent ad- 


—_—_—__ 


‘Monthly Comment 4/16/52. : 
2284 I. C. C. 589, 591 (Page references hereinbelow are to the printed report). 


—94|— 
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justment in the South in 1951 there has apparently been no move to 
request a general passenger-fare increase. Meanwhile passenger mile 
are up 46 percent over 1940 and passenger deficits are up 160 percent, 


Something New Has Been Added 


The Commission apparently was not too dissatisfied with its handi- 
work in the two interim proceedings in Ex Parte 175. As measured by 
income (down 3 percent) the rail position, according to the Majority 
report, ‘‘did not worsen seriously, more particularly when it is consid. 
ered that the interim increases . . . did not become effective until 
April 4, 1951, nor the additional increases . . . until September 12, 
1951.’”8 It noted that the financial results would have been ‘‘ appreciably 
better’’ if the second interim increases were projected over the entire 
year, this despite the higher income taxes. So far as 1951 was concerned 
the increases allowed ‘‘were very nearly adequate’’ to cover all the in- 
ereased costs incurred. Also, ‘‘the petitioners’ own showing indicates 
the railroads could ‘get by’ for a time on the present authorized basis 
of rates, with the present volume and character of traffic. Petitioners 
estimated the 1952 volume at one percent under that of 1951 while the 
Department of Commerce estimated it at some two percent higher. 

Considering the inadequate test which the year 1951 gave to the 
August 28, 1951 rate increases, the year taken as a whole does not com- 
pare unfavorably with the postwar period during which the Commission 
seemingly was reasonably well satisfied with its handiwork in the revenue 
eases. Yet despite the foregoing, the Commission went on to authorize 
increases in freight revenues of 618° million, or roughly three to four 
times the higher costs which the carriers stated they expected to incur 
in 1952.6 One cannot help but feel that something new has been added 
here. Furthermore, whatever the new factor may be, the majority report 
seemingly viewed it as temporary for it limited the authority for the 
increases to 22 months duration (February 28, 1954). 


The Rate Of Return 


The present report stands out among the general revenue cases for 
the attention devoted to rail financial indicators, the treatment of which 
is discussed below. First, however, some comment should be made of 


Sp. 600. 


p. 604. 
; Monthly Comment 4/16/52. 
6 Estimated higher costs that were before the Commission in its April 11, 1952 
order, but were not before it in its order of August 2, 1951: 


Escalator increase (Report P. 596) $125 million 
Payroll tax (Report P. 596) 11 million 
Increase in Federal income tax rates from 50.75% to 52% on 1951 ye 
income figures at freight rates authorized August 2, 1951 15 million 
Increased cost mat. and supp. (Increase in prices 4/1/51 to 1/1/52, a 
Exhs. 42 and 118) . 24 million 


$175 million 
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the handling accorded the ‘‘rate of return’’ concept. The majority re- 
port holds that by ‘fany standard shown of record’’ the rates of return 
earned or prospectively to be earned are sub-standard, then goes on to 
place a significant time qualification on this finding with the explanation 
that with neither the strongest nor the weakest lines controlling the rate 
adjustments the great body of the rail carriers are in a middle class with 
aggregate earnings that for the ‘‘immediate future’’ must be considered 
as substandard and inadequate. 

The report does not contain any objective or comparative analysis of 
rail rates of return in and of themselves. Unlike all other financial indi- 
cators discussed in the report there are no comparisons with prior periods 
either postwar, prewar, or the Twenties. All figures are limited to the 
year 1951 which admittedly gave an incomplete test of the August 28, 
1951, rate increase, and to the rail and Commerce Department prognosti- 
cations of earnings for 1952. The majority report does much to cast 
doubt on these 1952 estimates. Had the report compared the recent re- 
wards to rail investors with those of record for the postwar period, the 
Forties generally, the full Twenties, or indeed for the last sixty years 
it would have found they were pretty much in line with the past.’ 

The conclusions as to whether the rates of return are standard or 
substandard seemingly rest on other analyses made of earnings, financial 
condition, working capital and cash position, the need for capital funds, 
ete., and an obvious concern with the possible vicissitudes of the future. 
This pretty much throws the objective tests as to the level of the return 
back on a Section 15A approach, i.e., how much money does it take to 
provide the needed services. 

Of interest to shippers is the Commission’s finding that income taxes 
paid on non-operating revenues are not a proper expense item in com- 
puting rates of return. Unfortunately, however, the majority report 
ignored its own finding in this respect in its computations and quotations 
of the 1951 and 1952 earnings. Apparently some routine means must 
henceforth be found of recognizing this item in the regular accounting 
statements if it is to be given general recognition in revenue proceedings. 


The Valuation Of The Property 


The high point of the Commission treatment of valuation seems to 
revolve around one remarkable sentence :® 


‘In fairness, to bring about the end result of a reasonable re- 
turn and reasonable rates which it would be possible to charge, the 
manner of estimation of value shown in our former report on further 
hearing should be employed again as the measure of value for the 
purposes of this proceeding at this stage.’’ 


This is a rather difficult sentence even though one knows that the 
Commission did not mean what this statement at first blush would seem 
TTr. 7549, 
8P. 616. 
9P. 608. 
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to imply, ie., that the fixing of values was in some way dependent upon 
the fixing of the rate of return or on what the traffic would bear in the 
way of rates. It is also of interest that the valuation was characterized 
as an ‘‘estimation’’ and that the procedures used were qualified as being 
for the purpose of the immediate proceedings at its present stage. 

The Commission here faces dilemmas peculiar to the rails. In the 
present proceeding there were actually of record six different procedures 
of showing rail property values. For five of these procedures either Con. 
gress or the Commission must take responsibility. Very briefly, they are: 


Reproduction costs. 

Estimated original costs with lands and rights at present values, 
A combination of (1) and (2) giving weight to each. 

The rail’s own net book investment figures. 

Estimated original costs with lands and rights at their estimated 
original costs.’° 

Estimated original costs as in (5) less Commission ‘‘write 
downs’’ made to provide reconciliation with the capitalization of 
the reorganized companies.'! 


The Commission observes that its figures (item (2) above) of $22.7 
billion are not far from the amount shown in the rail investment accounts 
of $24.6 billion.’ It is not clear what such comparisons add to the pic- 
ture as the Commission has been severely critical in times past of the 
rail balance sheet figures as a measure of money invested.’* Under the 
uniform system of accounts the disparities have narrowed, of course, as 
old property was written out and new property written in. But under 
betterment accounting, which fixes much of the original figures for road 
and track property in the books for all time, the above differences of 
some $2 billion will probably continue indefinitely leaving the rail books 
as a very questionable measure of the original money investment. 

It is believed that procedures (5) and (6) listed above come the 
closest to the concept of original costs as applied in utility rate proceed- 
ings. They do not mix the present values of lands with the original cost 
of the structures and improvements thereon, a procedure seldom if ever 
followed by other regulatory agencies. The Commission’s manner of 
estimating value, as applied in Ex Parte 175, places back in the valuation 
base about a billion dollars of property value which it has in effect writ 
ten out of the balance sheets through its accounting orders in the indi- 
vidual reorganization proceedings.’ In recent years discussions have 


10 As now carried in the balance sheets of the reorganized roads by Commission 
requirements. (Carrier Annual Reports were stipulated in the record). 

11 The write-downs, consisting principally of “acquisition Adjustment,” als 
“Donations and Grants,” reflect broadly the difference between the Commissions 
estimate of future earning power as reflected in the new capitalization and the 
Bureau of Valuation estimated original costs of the property which are required 
to be ~~ into the books of the reorganized company. 

12 


18 Twenty-second annual report to Congress (1908) P. 85; Five Percent Cas : 


= t. << oe 
14 “Acquisition Adjustment” and “Donations and Grants.” 
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been held between the Commission’s accounting staff and the carriers 
on the subject of placing in the books of account figures based on item 
(5) above. If this were followed through, rate-base figures would be 
much more readily available than is now the case, and on a basis more 
nearly comparable to the valuation principles commonly employed in 
public utility proceedings. 


Other Aspects Of Rail Rates Of Return 


When one hears talk about boosting the rail rates of return above 
prior levels as a matter of principle the practical question comes to 
mind as to how it might be done. The minority report lists numerous 
commodity items upon which specific freight rates, through March 31, 
1952, were reduced an average of 28 percent under the rates in effect on 
September 1, 1949.1° These reductions occurred over a period during 
which the costs for labor, materials and supplies, etc., were presumed to 
be rising by hundreds of millions. Granted that by these reductions the 
rails retained traffic and revenues they otherwise might have lost, never- 
theless reductions of this magnitude in the face of increased costs gener- 
ally mean that the burden of maintaining or increasing profits is being 
shifted to other commodities in the transportation of which the roads 
exercise a high degree of monopoly control. Much short-haul carload 
traffic in the East moving up to 100 miles apparently does no more than 
break even on an out-of-pocket basis and thus slips out of the category 
of profit-producing business. Something of the same situation no 
doubt holds for parts of the long-haul transcontinental traffic. LCL 
traffic has been a heavy out-of-pocket drain, certainly in the East. Then 


| there are the thousands of miles of branch lines whose operations are 
| sustained on close to an out-of-pocket cost basis. 


Since the period 1925-29 the passenger-train service has shifted from 
a substantial profit producer to a service that constitutes a heavy net 


| drain on the profitable segment of the carload freight traffic. To put it 


another way, the rails in 1951 earned a return on the freight portion 
of their property valuation of 7 to 8 percent but incurred a deficit equiva- 
lent to some 6 percent on the passenger portion of the investment.'7 
When one puts these two services together one gets the overall figure of 
4.2 percent to which the Commission refers in its report. 

In short, no other utility is believed to face such enormous variations 


| in the contributions to profits made by its several classes of patrons, or 


© Includes canned goods, iron & steel, tobacco, tin plate, drugs, building and 
roofing material, pig iron, boots or shoes, gasoline, liquified petroleum gas, scrap 


| ‘on, lead ore or concentrates, citrus fruit, magazines, liquors, benzene hexachloride, 
» cotton piece goods, plumbers goods, carpets, candy, tea, pipe, dairy products, fresh 
meats, potatoes, steel wire, beet sugar, aluminum castings. 


16 Tr. 5212. 


' . 1! Various bases have been used for determining the freight and passenger por- 
tions of the valuation. Whether using Cost Section separations or carrier separa- 
» tons (Mail Pay Case, Docket 9,200) the 1951 rate of return on the freight service 
5 (before inclusion of the tax credits arising from passenger deficits) ranged between 

/ and 8 percent. In 1951 the passenger service, even after crediting it with the tax 
credits which its own deficits created, “earned” a return of minus 6 percent. 





946 I. C. C. PRACTITIONERS’ JOURNAL 





face situations where major services continue to place a heavy net op. 
erating drain on the remaining users. This poses the serious question 
as to whether increased profit levels (even if justified) should come from 
higher and higher freight rates on that portion of the freight traffic op 
which the rails feel they have a substantial monopoly or whether ther 
should be increased pressure placed on the rails to divorce themselves 
from their losing business. 

In dismissing a criticism of the petitioners for an increased ¢op. 
sideration of reproduction costs the majority report states that ‘‘no 
prudent man’’ would consider reproducing the properties on the basis 
of the extremely high reproduction costs estimated.’* It is also probably 
true that no prudent man, under present competitive conditions, would 
consider reproducing even at their original cost most of the large passen- 
ger terminal facilities, much of the branch line mileage and even some 
of the main line mileage. Probably a good part of the passenger train 
equipment belongs in the same category. This is all dead timber insofar 
as contributing to the rail ‘‘net’’ and rate of return is concerned. 

In the light of all the foregoing the involved phraseology in the 
Commission’s sentence quoted above becomes more understandable. 


Relation Of Profits To Operating Revenues 


The Commission’s analyses of financial indicators start with a 32- 
year review of the percentages of operating revenues carried down to 
net railway operating income and net income, respectively.’® The fact 
that the 1951 percentages and the estimated 1952 figures are below the 
prewar and World War II levels indicates, it states, a ‘‘ vulnerable posi- 
tion’’ which might become disastrous with a severe traffic recession, 
higher operating costs or higher taxes. 

The analyses give no consideration, however, to the arithmetic of the 
postwar inflation. With wages, material and supply costs, and taxes 
rising far more rapidly than the plant investment, and with fixed charges 
declining, it obviously takes a much smaller proportion of the gross to 
provide the same level of return or the same coverage of fixed charges 
than it did in earlier periods. Thus in 1939 the net railway operating 
income of $589 million was 14.7 percent of the operating revenues and 
yielded a 2.6 percent return on the carriers’ net book investment whereas 
in 1950 the corresponding income of $1,040 million constituted but 11! 
percent of operating revenues, yet yielded a 4.2 percent return. 

The heart of the problem goes to what is meant by a ‘‘vulnerable 
position.’’ Presumably it refers to a possible failure to cover fixed 
charges or equipment maturities, factors much stressed in the report. 
But fixed charges when taken as a percentage of operating revenue 
have been declining at a fast clip, much faster indeed than the ratio of 
net railway operating income to total operating revenues. This is Te 
vealed in the table below: 


18 P. 608. 
19 P. 604. 
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Fixed Charges As Percent Of Operating Revenues 


Fixed and 
Period Contingent Charges Fixed Charges Only 
1926-30 11.3% not available 
1941-45 7.9 7.4 
1946-50 5.5 5.0 
1949 5.4 4.9 
1951 4.5 4.0 


Back in the 1926-30 period it took 11.3 percent of the operating 
revenues to cover fixed and contingent charges whereas in 1951 only 
45 percent was required. Only 4 percent was required to cover fixed 
charges taken alone. 

At the same time, as shown in Column (3) of the tabulation below, 
the 1951 income available for fixed and contingent charges has reached 
levels well above that of prior peak earning periods including 1926-30. 
This, coupled with declining fixed charges, results in the 1951 figures 
showing a degree of coverage well above that of prior periods as indi- 
cated in columns (4) and (5) below. 


Historical Coverage Of Fixed Charges 


Income Times Covered 
Fixed & Available 
(before in- 
come Taxes) 


(1,726 
(1,726 


* Fixed charges only, 1951. 


As fixed charges, like wages and supplies, are deductible before 
figuring income taxes, the ‘‘times covered’’ before taxes (column (4) ) 
is believed to be the more realistic figure, especially over periods when 
income tax rates have drastically changed. The figure of 4.1 for 1951 
was among the best of record.”° 

At no point does the majority report, in expressing concern with 
possible traffic recessions, give note to the ability of the carriers to con- 
trol operating expenses in a period of traffic decline. The 1949 experi- 
ence is here of interest. In relation to 1948 the freight traffic of 1949 
fell off 17.5 percent and the passenger miles 14.8 percent. Despite an 
increase in hourly rates of 9.8 percent (Exh. 118, p. 15), total employee 
compensation in 1949 was reduced 7.3 percent under 1948. Had the 
effect of the wage increase been eliminated, 1949 compensation payments 
would have been 15.8 percent below 1948, a reduction very close to the 
traffic decline. In short, after correcting for wage changes, the carriers 


. The year 1929 showed 2.4%; 1944, 4.2%; 1948, 3.4%; and 1950, 3.9% (before 
Income taxes). 
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here showed a 90 percent control over their 1949 wage costs in relatiyy 
to the reduced traffic volume. Equally important, they showed a 49 
percent control in spite of the 9.8 percent wage increase.?! 


Coverage Of Equipment Maturities 


The Commission may have been thinking of installment payments 
on equipment maturities when it referred to the rails ‘‘vulnerable posi- 
tion,’’ but even here the record has been good despite the increase jy 
this type of security. Installment payments averaged under $100 million 
in the 1939-45 period and did not approach $200 million until 1948. 
Their wide coverage since 1946 by depreciation and amortization charges 
taken alone or by such charges plus net income (after deduction of all 
fixed charges and taxes) is set out below: 


Coverage of Equipment Maturities 


Net Income 
Depr., Amort. plus 
Installment & Retirement Depr., Amort. & 
Payments on Equipt. Charges Retirement 
Period Obligations (Millions) (Millions) Charges (Millions) Income 
(2) (3) (4) 


(1) (5) 
1946 $135 $366 $653 4.8 
1947 156 384 863 5.5 
1948 197 410 1,108 5.6 
1949 255 442 880 3.5 


1950 254 466 1,250 4.9 
1950 * 254 466 1,183 4.7 
1951 + 268 485 1,178 4.4 


* Excluding back mail pay applicable to prior years. 
Tt Installment payments estimated at $290 million in 1952. 


Despite the ‘‘vast’’ increase in capital expenditures 7? with its 
accompanying increase in equipment maturities, and the rise in Federal 
income tax rates from the peacetime figure of 38 percent to over 50 per 
cent, the coverage of equipment installment payments has consistently 
been better than 4 to 1 except in the recession year 1949 when the cover- 
age was 3.5. Indeed, if all net income were conceivably wiped out in 
1951 the maturities would have been covered 1.8 times by the deprecit- 
tion, amortization and retirement charges alone. The huge equipment 
program is presumably being brought near completion by a large nu 
ber of the roads. With the rolling stock having a life of some 25 years 


21158+17.5 (frt)=90%; 7.3+17.5 (frt)=42%. , 

22 The majority report refers to it as the “vast increase in gross capital expend- 
tures” aggregating $6.5 billion since 1946 or 25 percent of the Class | roads unde 
preciated book investment at the end of 1950. (p. 617). 
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and being paid for on the average 40 percent in cash with the balance 
in 8 to 9 years, pressing capital requirements should start tapering off.”* 

It is of interest at this point to look at the following postwar record 
of cash outlays made in connection with gross capital expenditures and 
dividends. 


Cash Outlays 
(Millions) 


Total of 
Cash Payments Cash 
Gross Payments 
Capital Percent of Cash and 
Period Expenditures Amount’ Total Expend. Dividends Dividends 
(1) (2) (3) (4) (5) (6) 
1946 $ 549 $341 62 $235 $ 576 
1947 811 410 51 236 646 
1948 1,206 651 54 289 940 
1949 1,251 744 59 252 996 
1950 1,066 665 62 312 977 
1951 1,366 685 50 328 1,013 


Exh. 150, M-125. 


Referring to column (6) of this tabulation it will be noted that the 
cash payments of slightly over a billion dollars in 1951 were at their 
postwar high. The figures for 1951 do not seem to indicate that the 
carriers were themselves seriously concerned with possible recessions or 
their financial vulnerability. Part of the answer may be that much of 
the new capital outlay pays for itself in a relatively short period of time 
through operating economies. 

It is important to note that the capital expansion program is being 
financed, for all practical purposes, from earnings, equipment obliga- 
tions being but another name for buying goods on time with all install- 
ment payments met out of depreciation charges and current earnings. 
The report itself observes in this regard that ‘‘these huge capital ex- 
penditures’’ have been financed almost exclusively from internal sources 
except for equipment obligations and that external financing in the form 
of sales of stock has been ‘‘conspicuous by its absence.’’* 


23One large road in reporting to its stockholders for 1951 states: “The equip- 
ment program . . . calling he expenditures of $534,000,000 has been further 
enlarged by additional orders for new freight cars and diesels. This entire program 
should be largely completed in 1952, except for a relatively small portion which will 
extend into the first 6 months of 1953 . . . Equipment involving $522,000,000 
has already been placed in service . . . Equipment obligations represent rela- 
tively short term indebtedness, part of which is paid off each year out of cash derived 
from equipment depreciation charges. Upon completion of our equipment program, 
cash obtained from depreciation will be substantially in excess of annual equipment 
Maturities.” The report characterized the motive power program as “a very re- 
me — within a relatively short period.” 
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Rail Earnings Per Share 
Near Historical High in 1951 


In its analysis of the rail credit position and corporate stocks the 
majority report stresses earning power as revealed by earnings on the 
par or stated value of the stock and the corporate surplus, especially 
earned surplus.2> The 1951 earnings on the par or stated value of the 
capital stock are set out below. The 1951 figure of 8.8 percent makes a 
good showing, being but slightly below the 1925-30 record of 9.2 percent 
and is above the 1941-50 average of 7.7 percent. 


Ratio of Net Income To Total Capital Stock 


Period Percent 
(1) 


1925-30 

1940-45 

1946-50 

1946 

1947 

1948 

1949 

1950 

1950 (After mail pay adj’t.) 


1951 
* Capital stock as of 12/31/50. 


The majority opinion, while noting the ‘‘remarkable recovery”’ of 
the Forties ‘‘over the depression years,’’ nevertheless finds the 10-year 
experience of the Forties (1941-50) with its 7.7 percent return to be ‘‘sub- 
stantially less’’ than the figure of 9.2 percent in the six-year period 
1925-30.7 The latter period constitutes an all-time high in rail profit 
levels. It is not clear why this observation based on the Forties was 
made inasmuch as the chief concern shown in the report is with the more 
recent earnings rather than those of the entire last decade. Be it 80, 
the years 1950 and 1951 were substantially better than the Forties taken 
as a whole despite the inadequate test of the August 2nd rate authoriza- 
tions of last year. Also, the level of the freight rates has been almost 
continuously before the Commission since the early Forties and up until 
the latest decision in Ex Parte 175 it was apparently satisfied with the 
earning levels that resulted from its orders. 


25 P. 619. 
26 P. 619. Historical figures of record (Exh’s. 76, 118) show the ratio of net 
income to capital stock to have been: (Class | roads only since 1941) 
1890-99 22% 1930-40 1.3% 
1900-09 5.6 1941-50 7.7 
1910-19 5.9 1890-1950 5.0 
1920-29 7.1 1900-1950 6.6 (excl. 1930-40) 
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Rail Surplus Up Sharply 


Additions to rail surplus were also stressed in the report as an 
indication of rail earning power. The majority report notes that the 
surplus rose from $2.7 billion at the close of 1941 to $6.4 billion at the 
end of 1950, an amount exceeding the 1929 figure by $1.4 billion. Earned 
surplus rose 73 percent between 1943 and 1950.?" 

These favorable comments were qualified by the statement that much 
of the increase in surplus was attributable to the high earnings of the 
war years in most of which the passenger service operations resulted 
in profits instead of deficits. This statement is of twofold interest. It 
is the only recognition given in the majority report to the existence of 
passenger deficits. Secondly, it hardly does justice to the recent postwar 
additions to surplus made in the face of enormous passenger deficits. 
Actually the additions to surplus in most postwar years were running 
very close to those in the World War II years. The figures are set out 
below : 


Additions to Total Passenger 

Corporate Surplus Additions Income or 
Period (Millions) To Earned Surplus Deficit 
(1) (2) (3) (4) 


1942 $501 na $ 89 Income 
1943 581 na 280 Income 
1944 579 $530 234 Income 
1945 281 293 230 Income 
1946 30 43 140 Deficit 


1947 535 518 427 Deficit 
1948 529 514 560 Deficit 
1949 246 239 650 Deficit 
1950 500 524 509 Deficit 
1951 388 386 682 Deficit 


na—Not Available. 


In the four years 1942-45 additions to total surplus totalled $1,942 
million, aided by the passenger income for the period of $833 million. 
In the four years 1947-50 the additions to surplus totalled $1,810 million, 
or almost the same amount, despite the enormous passenger deficit for 
the period of $2,146 million. Earned surplus was not separately re- 
ported until 1943. The experience here parallels that of total surplus 


as changes in both for the period reviewed above result primarily from 
retained earnings. 


Long Term Debt and Rail Credit 


The majority report refers to the rail contention that little or no 
money in the postwar period was borrowed on long term obligations, the 
rail implication being that low credit was responsible.2® A more satis- 


27 P. 619-20. 
28 P. 620, 627. 
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factory interpretation, as developed from the Commission’s discussion 
of comparative interest rates, is that the needed funds have been obtaip. 
able more cheaply from equipment trusts.?® 

The majority report finds that one of the first factors, if not the 
most fundamental, considered by investors in the purchase of long-term 
corporate obligations is the ratio of income available for the payment of 
interest and other fixed and contingent charges, to the total of such 
charges.** A rough but serviceable rule of thumb cited in the report 
is that the coverage, net railway operating income (after income taxes) 
to fixed charges, should be at least 2:1, and if at a greater ratio the better 
the industry is regarded as a credit risk or choice for investors.” 

The majority opinion gives the recent rail performance a clean bill 
of health on this score. In no one of the five years 1947-51 was the 
coverage of fixed charges below 2.14 times and in 1951 it stood at 2.76 
(after income taxes). Recent coverages of both fixed and contingent 
charges have been substantially in excess of those for any year in the 
1925-30 period.*? Had the comparisons been made before deduction of 
income taxes, a more realistic procedure for reasons given hereinabove, 
the improvement shown over the Twenties would have been much more 
striking. 


Equipment Obligations and Railroad Credit 


Under this title the majority report gives some interesting statistics 
on the postwar trends in interest rates including equipment obligations, 
short term Treasury bills, prime commercial paper, corporate bonds 
and rail bonds.*? The general picture is that interest rates in late 1951 
were up over the 1945 and 1946 figures. Aside from this it is not entirely 
clear as to what specific conclusions were drawn from these statistics 
as the closing discussion turns from the subject of interest costs to ob- 
serve that ‘‘the railroads now recognize that the serial maturity of equip- 
ment obligations, annually, may prove to be a grave menace to their 
financial security, particularly if there should be a sharp and sudden 
recession in the volume of traffic offered, and the roads would find them- 
selves accordingly unable to meet maturities as they occurred.** The 
ability of the rails to meet their maturing equipment obligations has 
been discussed above and no further comment is here made other than 
to observe that the statement appears to beg the question. 

Returning to the matter of rising interest costs, the yields on both 
the short and long term obligations are still close to the historical lows 
of the last 60 to 70 years.** Such increases as have occurred on equip- 
ment obligations between 1946 and the close of 1951 of as much as 13 
percent are reduced to a net increase in interest costs of under one-half 
percent after allowing for the greater tax credits under present tax rates. 


29 P. 622-23. 
30 P. 605. 

81 P. 620, 627. 
32 P. 622. 

83 P. 623. 

34 Exh. 76 
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With much of the capital expenditure probably paying for itself in 
four to ten years such a net rise in interest costs does not appear serious. 

In any event, with the aggregate fixed charges, which are pre- 
sumably the crux of the matter, dropping from $471 million in 1946 to 
$420 million in 1951, and with the coverage of such charges rising from 
1.66 to 4.11 times before taxes, and from 1.69 to 2.76 times after taxes, 
rail eredit, short of a severe and continued recession, does not appear 
endangered in the light of the usual standards. 


Deterioration Of Current Position 


The majority report finds the decline in the current ratios for work- 
ing capital and cash to be most serious ‘‘in view . . . of the large 
volume of gross capital expenditures expected in 1952 and immediately 
subsequent years, as well as the rising interest rates on equipment obli- 
gations .”’ The roads were found emerging from World War II 
in ‘excellent financial condition’’ with a ratio of current assets to cur- 


rent liabilities of 2.07 at the end of 1945 and 2.21 at the close of 1946. 
Since then, the report finds, there has been ‘‘not only a substantial but 
a progressive deterioration. ’’*® 

The 1945-46 period which the Commission designated as one of ex- 
cellent financial condition for the carriers is, curiously enough, one which 
would apparently be the subject of serious Commission concern under 
most of the financial tests which the majority report applies. The net 


income over the two year period averaged only $369 million, while the 
coverage of fixed charges and the percent of operating revenue carried 
down to net railway operating income and net income, respectively, were 
at or near a low for the Forties. 

This observation is made merely to indicate that a series of excep- 
tional and non-recurring circumstances were largely responsible for the 
high current ratios and cash position of those years and that such figures 
by no means furnish realistic yardsticks for the postwar period. The 
abnormal factors at work in the period were the heavy write off (rapid 
amortization) of capital expenditures for defense purposes in 1945 of 
$825 million, the huge income tax credits of 1946 which, taking the in- 
dustry as a whole, left the Federal government ‘‘owing the rails’’ $16 
million in that year, the accumulation of earnings during World War II 
when capital expenditures were limited, and the shift of passenger 
deficits into passenger profits. All these factors contributed, it is be- 
lieved, to an abnormal current position and cash position at the close 
of the war. 

The answer to the problem would seem to rest on what constitutes 
a normal working position today, giving recognition to the misleading 
downward effect of present day tax collections and tax liabilities on the 
current ratio. The majority report finds it is not possible to make any 
definite statement as to the amount of net working capital and cash 
working capital required by the railways.** It also finds it virtually 


35 P. 623-24. 
36 P, 624. 





954 I. C. C. PRACTITIONERS’ JOURNAL 





———— 


impossible, because of accounting changes, to compare the figures of 
1941-51 with those of 1925-31. The Commission’s conclusions evidently 
rest on the three factors listed above: an anticipated large volume of 
capital expenditures, the rising interest rates on equipment obligations 
and the arithmetic decline in the current and cash ratios. 

Set out below are the comparative figures on working capital, cash 
and temporary cash investments and the current and cash ratios. 


Current Position (Money Figures In Millions) 


Annual Cash & 
Working Temp. Cash Current 
Period Capital 7 Investment Ratio * 
(1) (2) (3) (4) 


1940 $ 516 $ 626 1.56 
1941 799 905 1.72 
1942 1,259 1,737 1.70 
1943 1,574 2,807 1.54 
1944 1,644 2,754 1.58 
1945 2,238 2,546 2.06 
1946 1,910 1,950 2.21 
1947 1,633 1,909 1.84 
1948 1,609 1,947 1.78 
1949 1,371 1,571 1.81 


1950 1,532 1,930 1.69 
1951 1,440 1,743 1.64 


+ Current assets minus current liabilities. 
* Ratio current assets to current liabilities. reve 
** Ratio of cash and temporary cash investment to current liabilities. 


Referring to the above figures, one possible test of normalcy in these 
ratios is to go to the prewar years 1940-41. On this basis the 1951 current 
ratio and cash ratio are pretty much in line. Another method is to 
compare the industry with some carriers whose earnings or financial 
position have been generally viewed as strong. Data for six such roads 
are shown below: 


Current Ratios and Cash Ratios Of Six Roads 


Current Ratio Cash Ratio 

1946 1951 1946 1951 

(2) (3) (4) (5) 
2.46 2.05 1.59 1.10 
1.36 1.30 F 0.68 
2.61 1.90 ‘ 0.73 
1.99 1.59 ; 0.91 
2.11 1.33 ‘ 0.70 
3.49 1.75 ’ 0.78 


at 


az2cap 


_— —_—_ —_—_ 


Total Six Roads 2.48 1.69 j 0.84 
Rail Industry 2.21 1.64 2 0.77 





rrent 

is to 
uncial 
roads 


io 
1951 
(5) 
1.10 
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The 1951 combined position of these six roads differs very little 
from those of the rail industry as a whole. Three of the six roads showed 
lower ratios than the Class I average. Also the six roads showed a 
greater percentage decline between 1946 and 1951 in their current and 
cash positions than did the rail industry as a whole. Apparently the 
1946 current and cash positions of the carriers were well above a level 
that could be justified or maintained from an economic standpoint. 
This is borne out by the experience in the electric and natural gas utility 
fields, the year 1950 being the latest available. 


Current And Cash Position Of Utilities 


Current Liabilities Ratio of Cash and 
Ratio Of Current Temporary Cash Investments 
Assets To To Current Liabilities 
Item 1946 1950 1946 1950 


1. Electric Utilities 1.72 1.35 0.94 0.54 
2. Natural Gas Companies 1.83 1.31 0.70 0.44 


Federal Power Commission 


The current and cash ratios here show the same general behavior 
pattern as for the Class I rails between 1946 and 1950 or 1951. Also of 
interest is the fact that these utilities apparently operate on much lower 
current ratios and cash ratios than do the rails. 

Turning to the industrial field the current ratio of 35 leading indus- 
trial firms dropped from 3.48 in 1946 to 2.38 in 1951, and the cash ratio 
dropped from 1.39 to 0.82.87 The percentage decline shown between 
1946 and 1951 is much the same as for the rails. The higher current 
ratio for the industrial firms of 2.38 relative to 1.64 in the rail industry 
is accounted for entirely by the higher inventories of raw materials, and 
processed and semi-processed goods maintained by manufacturing firms. 

As previously noted, the Commission did not find it possible to make 
any definite statement as to the working capital required by the rail- 
roads. There is in the record, however, as part of the valuation pro- 
cedures, the estimate of the Commission’s Bureau of Valuation on the 
rails’ working capital requirements for operating purposes. As of 
January 1, 1951, these were placed at $717 million. The rail working 
capital, reported at $1,532 million at the end of 1950 and $1,440 at the 
close of 1951, runs to twice these Bureau figures. 

The decline in the rails’ working capital ratios since the end of 
World War II is certainly not unique to the railroad industry. Accord- 
ing to Commissioner Splawn it reflects mainly ‘‘the result of drawing 
down of the accumulation of working capital in the form of cash and 
temporary cash investments at the close of the war ;’’ and further, ‘‘ these 
funds were applied to the $6.5 billion of capital expenditures which the 
roads made in the postwar period . . . such outlays may well be 


regarded as an exercise of good business judgment in putting the funds 
to work.’ ’88 


87 Moody’s Industrials. 
38 P. 668. 
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Funds Available And Funds Required 


In opening the discussion on the subject of funds the majority re. 
port directs attention to the high earnings in the war years, the high 
volumes of postwar traffic, and the several increases in rates, fares, and 
charges during the postwar period all of which have resulted in a ‘‘great 
improvement in the financial position and credit of the railroads’’ as 
compared to the depression years. The majority report holds it as ‘‘most 
important that the situation in these respects should not be permitted 
to deteriorate.’’ One could interpret this statement as meaning that the 
deterioration had not yet started. This is at variance with the treatment 
given the rails’ current position which implies that a substantial and 
progressive deterioration in financial position has been going on since 
1945-46. 

In treating the subject of funds available and funds required the 
report makes no reference to extensive testimony and exhibits on this 
subject introduced by the rails and covering the years 1950-52. It does, 
however, criticize at some length the application by a coal witness of the 
rail formula on ‘‘funds’’ to a much more extended period 1939-52. The 
showing here of a postwar drawing down of accumulated funds for 
capital improvement, dividends, and sinking fund purposes was inter. 
preted by the majority report as an indication of a deficiency in current 
earnings, whereas the minority report of Commissioner Splawn drew the 
same interpretation as did the coal witness, i.e., that it was a putting to 
work of past accumulations of funds. 


Implied Decline In Physical Inventories 


The majority report finds a substantial indicated decrease in the 
physical inventory of materials and supplies in the 1946-51 period to be 
a contributing factor to the need of additional rail revenues. Although 
the material and supply accounts rose from $654 million to $909 million 
between 1946 and 1951, the Commission computes that on a constant 
dollar basis they actually declined 10.4 percent. It refers to the ‘‘pre- 
sumable decline . . . implicit . . . in the figures.’*® It founda 
similar decline when the stocks were reduced to a ton-mile unit basis. 
There does not appear to have been any objective test available as to 
whether the stocks in the base year 1946 were themselves adequate or 
inadequate, or whether the increasing rail technology and dieselization 
since 1946 have affected the need for stocks of materials and supplies 
and fuel. 

A few facts may here be noted. Materials and supplies at the end 
of 1951 were higher than at the close of 1949 or 1950, despite the huge 
gross capital expenditures of the period. The rail working capital as of 
December 31, 1951 of $1,440 million was twice the Bureau of Valuation’s 
estimate of the required working capital of $717 million (which included 
materials and supplies). However, the Commission makes clear that it 
was thinking of more than current rail operating needs. It finds the 


89 P. 625-26. 
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stocks inadequate for ‘‘simultaneously meeting the demand for current 
maintenance, the needed reductions in deferred maintenance, and the 
continuation of the present and proposed capital expenditures pro- 
gram.’"*° This reference to deferred maintenance as a factor pointing 
to higher freight rates is of interest because of apparently conflicting 
views held on this subject. 


On Deferred Maintenance 


It is not an easy chore to put one’s finger on a monetary evaluation 
of the deferred maintenance that may exist in any property. In fact 
it is not too easy to define ‘‘deferred maintenance.’’ A careful appraisal 
of the ages of the separate elements of the property, their changing 
service lives under present day technology, price level trends, the effect 
of current traffic use on property life, and future abandonment plans 
all enter into the combined engineering and statistical determination of 
deferred maintenance. 

The Bureau of Valuation (Engineering Section) figures of $1,050 
nillion to which the report refers carries the following staff comment, 
“While the deficiency $1,050,000,000 may seem large, it is less than half 
of the total maintenance expenditures for all accounts and is less than 
the maintenance of way and structures expenditures for a single year. 
Briefly, it reflects about 15 percent deferred maintenance in the track 
accounts only and while not a satisfactory situation cannot as yet be con- 
sidered serious.’ (Emphasis supplied). It does not appear that the 
authors of the staff study are as yet seriously concerned with their find- 
ings. While the figures have changed the comments are here much the 
same as appear in the Bureau’s 1949 report. 

Another look at the maintenance situation can be had by observing 
the proportion of the operating revenues devoted to maintenance work 
(excluding depreciation, amortization and retirement charges). 


Maintenance Ratios 


1926-30 29.2 1948 27.3 

1931-35 25.1 1949 28.5 

1936-40 25.9 1950 26.7 

1941-45 25.0 1951 28.3 

1946 29.5 1952 28.6 (4 months) 
1947 27.4 


Comparisons with the late Twenties to which the report makes fre- 
quent statistical reference shows some 29 percent of revenues being de- 
voted to maintenance compared to 25 percent in the World War II 
period and 28 percent in the postwar years 1946-1951. Over the last 
six years, at least, the ratio compares well with 1926-30, even though 
down one percentage point on the average. One purpose commonly ad- 
vanced for heavy capital expenditures on roadway, such as heavier rails, 


_ 


 P. 626. 
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ereosoted ties, and even dieselization, is to reduce the burden of maip. 
tenance. Certainly the figures above do not point to any great let-down 
in recent years in maintenance expenditures. 

Some very helpful perspective on the subject of maintenance is ob. 
tainable from the testimony of railroad officers.4! The presidents of the 
New York Central, Baltimore and Ohio, Erie, and the Chicago, Mil. 
waukee, St. Paul and Pacific indicated that their roads had never been 
in better physical condition. The Lehigh Valley was held to be in ex. 
cellent physical condition while the Chicago and Northwestern was stated 
to be in fairly good condition—‘‘ We all have some deferred maintenance 

particularly in our branch and secondary lines . . . but the 
main lines are in very good condition.’’ Some of the roads here listed 
are among those whose earning records have been on the low side. One 
other eastern road indicated that it was in something less than first class 
condition with deferred maintenance running around $250 million.” 
The understandable attitude of many roads on the subject is probably 
illustrated by the testimony of President Johnson of the Erie who, after 
observing that his road was in the best physical condition it had ever 
been in, added ‘‘ We are not going to stop there.’’** 

By and large the deferred maintenance situation for the industry 
as a whole does not seem to be out of hand by any means. But be that 
as it may, one thing stands out. With the present vast outpouring of 
gross capital expenditures (at a twenty-five year high) if the money 


hasn’t gone into the property in one form it has certainly been going 
into it in another. 


Rail Stock Issues 


The majority report notes that railway managements have “‘gener- 
ally chosen’’ to avoid external financing in recent years except for equip- 
ment obligations. They have relied on these latter obligations plus work- 
ing capital funds (mostly retained earnings) for financing rather than 
on either capital stock or long term bonds. The report further notes 
that some companies are in a technical position as to legal or earning 
requirements where they cannot issue stock but others are not so limited. 
The fact that little or no stock has been issued by these latter companies 
is held to be no more an indication of poor credit than of managerial 
decision against requesting additional investment of the stockholders, or 
of diluting the equity of existing shareholders by sales of such issues to 
the public.** 

These pronouncements in the report are of significance in connection 
with the rails’ contention that their credit status is the guide to freight 
rate increases, the rails’ credit in turn being somehow tied in with the 
volume of new stock sold. 


41 Tr. 5239, 5232, 5275, 5375, 5492, 5890. 
42 Tr. 5716. 

43 Tr. 5492. 

44 P. 627. 
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At the risk of oversimplifying the problem one might hazard the 
opinion that the rail industry is allergic to stock issues. At the close 
of 1921 the total railway securities outstanding amounted to $20,248 
million and at the end of 1930 they totalled $22,783 million. At the be- 
ginning of this period capital stock amounted to 43.9 percent of the 
total securities and at the end of the period it still accounted for 43.9 
percent.4® There was no stampede here to emphasize equity capital or to 
replace debt with stock, the favorable market situation notwithstanding. 
No one, of course, foresaw the depression and the great competitive 
changes that came along about the same time. 

Today rail management still seems uninterested in stock issues. 
Carriers with low earnings could not, of course, sell stock even if they 
wanted to, but there are roads whose earnings have been such, as the 
majority report indicates, that the question of financing through stock 
issues Or Otherwise has been solely one of policy. Many good reasons 
exist for these carriers to resort to retained earnings or a combination 
of retained earnings and short term debt and there is no need to cite 
them here. But the picture seems to be that as carrier earnings improve 
and as roads move into the class of those here described their interest 
in new stock seems to dwindle. Depreciation charges and current earn- 
ings, with or without the help of short term equipments appear to take 
care of their needs. 

In short, to hold up the absence of stock issues as an indication of 
the need for higher freight rates has some of the aspects of trying to fill 
a pitcher which has a hole in the bottom. The observations of the ma- 
jority report on this general matter are well taken. 


Financial Summary 


The gist of the majority report’s survey of the financial situation 
seems to be that the shipper should be called upon to furnish, over and 


above operating requirements, such funds as will accomplish the fol- 
lowing :* 


. Build up the net working capital and cash position. 

. Build up the stocks of materials and supplies. 

. Reduce deferred maintenance. 

. Meet higher interest costs. 

. Provide a hedge against severe traffic recessions, higher wage 
and material costs and higher corporate taxes. 


All but the last element dealing with future trends in costs and 
traffic volume have been discussed above. 


Commission Concerned Over Things Presently Unanticipated 


_ One cannot help but be struck by the deepening concern expressed 
m the majority report over future eventualities. At the outset the 
Prospective trends in wage and material costs were approached more or 


——. 


5 Railroad Finance, Association of the American Railroads. (1947). 
46 P. 626-27. 
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less objectively. Evidence was cited to show that costs may go either 
higher or lower before the year is out; at least no startling change one 
way or the other was expected. On taxes the report states, ‘‘We see 
little or no likelihood that corporation taxes will be further increased 
during the year 1952 . . .’’#? 
In the matter of traffic forecasts the majority report states that 
for once it is possible to say that there are no significant differ. 
ences in the competent forecasts of the volume of traffic, revenues, ex. 
penses .”’ It here referred to the estimates submitted by the peti- 
tioning railroads and the Department of Commerce. The rail estimates 
showed the 1952 ton miles at about one percent below the 1951 volume 
whereas the Department of Commerce placed them at between 1 and 2 
percent above the 1951 volume.** 

Yet having made these observations on wages, material prices, corpo- 
rate taxes and traffic forecasts the majority report, for all practical pur- 
poses, throws them out the window insofar as their apparent influence 
on the final decision is concerned. Thus, after stating that the petition- 
ers’ own showing indicates that they could ‘‘get by’’ for a time on the 
present authorized basis of rates and present volume and character of 
traffic, the report goes on to demonstrate its fears for the worst on costs 
and its lack of faith in the traffic estimates. To quote, ‘‘. . . the 
upward trend of expenses, prices, and an unsettled wage situation, com- 
bined with uncertainties as to the future trend of traffic, present poten- 
tial dangers to the whole system of transport unless a greater degree of 
assurance is given as to the adequacy of future earnings.’’*® 

While the report finds that ‘‘informed opinions’’ in the record tend 
to narrow the uncertainty as to the probable volume and character of 
traffic available during the year, at the same time it directs attention to 
the ‘‘inevitable uncertainty’’ which must exist as to the amount and 
nature of future traffic and the trend of wages and prices. The fore- 
casting of the latter is held to be a ‘‘highly speculative process.’”©’ The 
deep concern for severe traffic recessions or for higher costs with reve- 
nues held constant or declining is made evident in a statement previously 
cited that ‘‘. . . serial maturities of equipment obligations, annually, 
may prove to be a grave menace . . . particularly if there should 
be a sharp and sudden recession in the volume of traffic offered, and the 
roads would find themselves accordingly unable to meet maturities as 
they occurred. The same might be said if by reason of presently unan- 
ticipated wage or materials increases, their operating expenses would 
increase while revenue remained constant or declined.’’®* 

This labored concern with things ‘‘presently unanticipated’’ is not 
in keeping with the Commission’s treatment in Ex Parte 166 where it 
said :5? 


47 P. 603-04. 

48 P. 600-01. 

49 P. 604. 

50 P. 613. 

51P. 623. 

52 270 I. C. C. 403, 440 (1947). 
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‘«There come to us intimations that further increases in prices of 
materials and labor are enuring and to a certain extent may be 
imminent. It would be speculative for us to attempt to evaluate the 
effect of any such influences. On the other hand, there are some 
indications that in certain respects our estimate of future traffic 
may be somewhat too conservative, but here again, it would be 
unduly speculative for us upon the basis of present information to 
attempt to balance possible traffic increases upon one class of com- 
modities, as agricultural products, against possible losses in other 
commodities owing to the immediate or remote consequences of in- 
dustrial disturbances due to labor disputes, shortages of material, 
et cetera. If conditions change sufficiently to require modification of 
our conclusion with respect to the general revenue features of the 
case, the way is always open for those injuriously affected, whether 
carriers or their patrons, to bring the matter to our attention.’’ 
(Emphasis supplied). 


One senses that the Commission’s main concern in the present pro- 
ceedings is elsewhere than with cost increases and recessions. 


Extent Of Commission Liberality 


In its report of August 2, 1951, the Commission found that the de- 
fense mobilization and the development of a rail transportation system 
adequate to meet the needs of national defense warranted a degree of 
liberality toward the carriers not otherwise to be taken into account. 
In its latest report it reiterated its prior statement and, insofar as the 
statistics show, substantially raised the measure of liberality shown the 
roads, but there was one major difference of greatest importance. The 
latest increases have an expiration date. The degree of liberality which 
the Commission felt impelled to show the rails is evident from the fact 
that, although believing the carriers could ‘‘get by’’ for a time on the 
interim rates, it went on to grant increases of 6 to 9 percent in freight 
rates, or three to four times the carriers’ showing of higher costs. This 
was covered above. 

The extent to which the carriers were ‘‘getting by’’ under the in- 
terim rates effective August 28, 1951, is indicated by the level of their 
earnings during the seven-month period when these rates applied, i.e., 
October 1, 1951 to April 30, 1952.5% Comparisons of the earnings during 
this period with those for the same months in the previous five years are 
shown below: 


ce 





. 58September, 1951 was omitted as under destination accounting the revenues for 
this month would reflect to a large degree the rates in effect prior to August 28. 
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Net Railway Operating Income 
October-April, Inclusive (Millions) 


For 7 Months Ending _— Prior 5-year Percent Increase 
Regions With April, 1952 Average Over 5-year Average 
(1) (2) (4) 


Eastern $203 5135 50% 
Pocahontas 57 36% 
Official 261 47% 
Southern 116 ; 38% 
Western 266 28% 
United States 643 j 37% 


In short, the seven-month earnings under the interim rates effective 
August 28, 1951, were up some 37 percent over those of the five prior 
years. If one takes the first four months of 1952, which reflects the 
1952 expenses and the interim rates, the net railway operating income 
of $291 million is also up 37 percent over the prior 5-year average for 
these months of $213 million. While the property valuation (January 
1, 1952) was also up by some 9 percent over the prior five-year average 
this still leaves the level of the earnings under the interim rates very 
much above the postwar average figures for the same periods. 


The Minority Report 


The minority report of Commissioner Splawn makes no attempt to 
anticipate, or hedge against, situations not yet eventuated, in this respect 
adhering to the principles set down in Ex Parte 166. Little new evi- 
denee is found which affords support for the further rate increases 
authorized last April. The new expenses of record are found to consist 
largely of the $125 million in wages upon which showing, he states, the 
majority report would authorize almost the entire increases sought, or 
an amount estimated at $678 million.®™ 

He finds that the record, as disclosed by the majority report, not only 
fails to establish any postwar deterioration in the rails’ economic posi- 
tion, but on the contrary, demonstrates that their financial and credit 
position has improved in marked respects. The decline in the current 
ratio was but the exercise of good business judgment in putting funds 
to work. The roads have satisfied their capital needs in a manner most 
satisfactory to themselves and there is no evidence of serious impairment 
to their credit position. The coverage for fixed and contingent charges 
has been ample, the 1950 ratio of 2.65 being the highest since 1940. 

The postwar modernization of the rail plant through increases in 
capital investment of $6.5 billion was accomplished without an increase 
in long term debt. Cash dividends, he states, rose from $126 million in 
1939 to $353 million in 1951,5° averaging over $300 million between 1948 
and 1951 when the major capital expansion was under way. Voluntary 


54 P. 668. 
55 Later figures show $328 million, M-125. 
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debt reduction aggregated over $1 billion between 1939-1950. Rail 
earned surplus has risen $1.8 billion since the end of 1946. 

This favorable review of the current rail position finds support from 
outside financial analysts. Reporting as of mid-1951 a large brokerage 
and investment house notes the rails to be in the ‘‘strongest physical and 
financial condition in their history.’’ Their accomplishments during the 
Forties were characterized as ‘‘tremendous ;’”** they included major debt 
reduction, the trimming of fixed charges to a point where they absorbed 
only 4 percent of revenues compared to 14 percent in 1940, and the ap- 
plication of 60 percent of the earnings since 1941 to the improvement of 
the properties, both financially and physically. In the period 1941-51 
expenditures for modern equipment and other improvements totalled 
over $9 billion or an amount slightly in excess of the total funded debt 
held by the public at the beginning of 1952, about $8.9 billion. In addi- 
tion to these improvements and the debt reduction program the rails 
strengthened their finances between 1940 and 1951 by adding $1.1 billion 
to net working capital and other reserve funds. The net increase in total 
debt (bonded debt and equipments) in 1951 was viewed as a ‘‘relatively 
modest increase’’ in relation to the total expenditures for improvements 
that year of $1.4 billion. Most roads, it was noted, covered their fixed 
charges in 1951 by a ‘‘comfortable margin,’’ the Class I ratio being 2.76 
times compared to the 1947-51 average of 2.56. 


Things Left Unsaid 


The majority report is of interest not only for the things said but 
for the things left unsaid or treated by indirection. It omits any dis- 
cussion of passenger or LCL deficits. Also, while important implications 
are left as to shippers’ obligations to supply funds through retained in- 
come for the current capital expenditures and improvement programs, 
the treatment and discussion on this subject leaves something to be de- 
sired. The items here listed are believed to add close to a billion dollars 
to the carload shippers’ current freight bills.57 


Passenger Deficits 


Passenger deficits now pose a financial problem more serious than 
most items listed in the majority report. As shown in columns (2) and 
(3) of the tabulation to follow, the deficits now exceed the fixed charges 
by a wide margin. In the last 10 years the carriers have reduced their 
annual fixed charges through debt retirement, refinancing and reorgani- 
zation by $200 million, but this saving has been nullified two and a half 
times over by the rise in passenger deficits which are up by $456 million 
over the same period. 


56 Railroads, 1951, p. 1, 10. Security & Industry Survey, 1952, p. 37. Merrill 
Lynch, Pierce, Fenner and Beane. 


57 Taking the out-of-pocket losses in the passenger and LCL services. 
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The Shifting Burden Of Fixed Charges and Passenger Deficits 


Percent of Freight 
Net Railway Operating Income Absorbed By: 


Fixed Pass. 
Charges Deficits Fixed Chgs. & 
Period (millions) (millions) Fixed Chgs. Pass. Def. Pass. Deficits 
(1) (2) (3) (4) (5) (6) 
Jo Jo %o 
1941 $620 $226 51 19 70 
1946 471 140 62 18 80 
1948 425 560 27 36 63 
1949 421 650 32 49 81 
1950 428 509 28 33 61 
1950 * 428 616 * 28 40 * 68 * 
1951 420 682 26 42 68 





* Excluding back mail pay applicable to prior years. 


Referring to columns (4), (5) and (6) above, fixed charges and 
passenger deficits are shown as a percent of the net railway operating 
income from the freight service as one means of measuring the changes 
in these burdens over the last decade. In terms of rail ‘‘take-home-pay” 
the net results have been nil. Not only have the rising passenger deficits 
absorbed the 10-year savings in fixed charges, but in addition they have 
offset a sizeable portion of the freight N. R. O. I. that might otherwise 
have been carried down to net income. 

A similar study applied to the three principal passenger carriers in 
the East shows the 1951 fixed charges absorbing 45 percent, and the 
passenger deficits 54 percent, of the freight net railway operating in- 
come, leaving a balance of 1 percent to be carried down to net income. 

These figures call for a few brief comments. A road can continue 
to operate even though it fails to pay its fixed charges, but passenger 
deficits primarily represent payments made for wages, fuel and materials 
and supplies which are a different matter. The 1949 experience shown 
above seems to indicate that passenger deficits could get beyond control 
in a period of traffic recession. Since 1940 passenger miles are up 46 
percent but passenger deficits are up 160 percent. This is like buying 
more and more apples at 7 cents, adding increasing amounts of spit and 
polish, and selling them at 5 cents in the hope that volume will somehow 
turn the trick. Experience to date does not bear out this hope. 


What Are Passenger Deficits? 
A brokerage house, in explaining passenger deficits to its customers, 


points out °° that under the Commission’s accounting formula the cost of 
installing a new switch or fixing a piece of track is charged partly to 





58 Railroads, 1951. 





p. 4. 
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freight service and partly to passenger service, and that this is ‘‘account- 
ing justice’ if one wants to see whether passenger traffic is carrying its 
“fair share’’ of the overheads. However, if one wants to see whether it 
is actually worthwhile or not to operate the passenger train service, one 
should match the passenger service revenues against the added costs in- 
curred in providing this service. 

The second part of this explanation is beyond criticism, but the first 
part about accounting justice, can be misleading. The Commission 
formula goes about as far as any accounting formula can to assign the 
direct expenses to each service, such as fuel and crews, and to apportion 
the common and overhead expenses on some ‘‘use of the plant basis’’ 
(i.e., gross ton miles, yard engine hours, ete.). Rates and fares, however, 
like all prices, are made partly with an eye to stimulating the buyer to 
action and not solely on how much use he makes of the plant. Hence, 
it oversimplifies the problem to say that the Commission’s formula is 
indicative of what represents a ‘‘fair share’’ of the overheads for pricing 
purposes. Furthermore, the figures make no allowance for fixed charges 
or profits. The primary significance of the Commission’s formula for 
separating freight and passenger service is that it provides a standard 
yardstick for annually measuring the dollars-and-cents shifts that are 
taking place in the profitability of the two services. It has served this 
purpose well. It also provides information essential to a determination 
of the out-of-pocket costs. 


Higher Rates Of Return and Passenger Deficits 


When carriers lay claim to higher rates of return based on higher 
freight rates a look should be taken at the passenger services to see how 
they are ‘‘pulling.’’ The present freight-passenger separation formula, 
which covers not only operating expenses but also rents and taxes, dates 
back only to 1936. Prior to that time the separations were limited to the 
operating expenses only and were not quite as refined as the present sepa- 
rations, but still accurate enough to show the picture clearly.*® The 
accompanying table shows the experience of each service from 1925 
through 1951. The margin of operating revenues over the assigned and 
apportioned operating expenses is termed the ‘‘net revenue.’’ The net 
railway operating income, which gives the margin over operating ex- 
penses, rents and taxes, is shown for the period for which it is available, 
1936-51. The operating ratios show the ratio of the operating revenues 
to the operating expenses. 


59 Actually the old and new formulas yielded the same results in 1936, the year 
of changeover. See accompanying tabulations. 





I. C. C. PRACTITIONERS’ JOURNAL 





——— 


Profitability Of Passenger And Freight Service 1925-1951 
(Amounts in Millions) 


Class | Railroads 


Freight Service Passenger Service Operating Ratios 


Net 
Revenues 
(2) 


~ 
a 
~— 


1925 
1926 
1927 
1928 
1929 


1930 
1931 
1932 
1933 
1934 


1935 0% ' 
1936 * 


R 
fot bet ns 
Sov i& arse 


Not Available 


1936 ** ce $892 
1937 17: 827 
1938 626 
1939 207 838 


1940 , 943 
1941 ; 1,223 
1942 y 1,394 
1943 1,080 
1944 871 


1945 621 
1946 760 
1947 7 1,206 
1948 1,561 
1949 1,335 
1950 1,548 
1950 ¢ 1,548 


1951 é 1,624 


I. C. C. Statement No. 37150, Preliminary Abstracts. 
* Under old separation formula. 

** Under new separation formula. 

t Excluding back mail pay applicable to prior years. 
d Deficit. 
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The story told by the figures in columns (4) and (7) of the accom- 
panying table is clear. There has been an enormous shift since the 1925- 
29 period in the profitability of the passenger services. In 1925, a year 
of high passenger profits, the passenger miles stood at 36 billion and in 
1951 they were still close to this level, i.e., 35 billion. In 1925 the average 
revenue per passenger mile was 2.9 cents and in 1951 it was not greatly 
different at 2.6 cents. Meanwhile the passenger train services shifted 
from an operation which contributed $235 million a year over and above 
its assigned and apportioned operating expenses to one which failed by 
$496 million to cover these costs. This shift in the profitability of the 
passenger train services represents a net increase in the burden on the 
freight traffic of $731 million © assuming the prior earning levels were 
to be maintained (ignoring the added burden of rising passenger rents 
and payroll taxes). A large part of this shift has come in the last five 
years. The full burden of this shift on the carload shipper is measured 
by the rising passenger deficits.®* 

So much for the trend in the passenger service losses. Data intro- 
duced in Ex Parte 175 (Exh. 37) place the passenger service out-of- 
pocket losses in 1949 at a little under a half billion dollars for the coun- 
try as a whole, inclusive of carrying charges on the present investment 
in the passenger train equipment and the costs of hauling passenger-train 
fuel. It would be higher today. 


What To Do? 

Two avenues of approach appear open. One is a piecemeal train- 
by-train solution which has been underway since the mid-Thirties and 
which is apparently but a delaying action. The other is the much more 
drastic approach entailing both sharp repricing policies and, in all prob- 
ability, substantial reduction in the passenger-train services. This latter 
would apparently require an equally sharp change in the present attitude 
of most rail and regulatory authorities toward the problem. 

The old piecemeal approach is very useful in singling out the indi- 
vidual train or combinations of trains which are not earning their bare- 
bones running costs for trainmen, enginemen, fuel and equipment main- 
tenance. The weakness of such an approach is that it assumes that all 
the remaining expenses for operating and maintaining the passenger 
facilities indispensable to the individual train’s movement (and amount- 
ing to as much again as the expense items just listed) are somehow met 
by sister trains. Conceivably every passenger train, when isolated in 
turn, could get a clean bill of health as covering its bare-bone costs and 
still the passenger train services as a whole could be losing heavily. 

This approach presumes, to borrow from the song hit, that not only 
do the passenger trains fly through the air (with ease), but that the 
passengers fly up to board them and fly down again at destination. As 
a rule such studies make no allowance for maintaining, operating or 


60 $235 million plus $496 million. 

1 Each dollar increase in the passenger deficits (before the income tax credits 
created by such deficits) must be matched by a dollar increase in gross freight 
revenues if carrier earnings (after taxes) are to be maintained. The tax credits 
xcasioned by passenger deficits provide no relief to the freight shipper if prior rates 
of return are maintained by raising freight rates. 
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meeting the carrying charges of the large city passenger stations, or for 
the cleaning and storage yards in city terminals, or the expensive switch. 
ing required to put passenger trains together and take them apart; for 
the ticket sellers, and baggage, express and mail handlers; for solicita. 
tion and advertising; or for the taxes on the property and equipment, 
Nor is consideration given to the sizeable accounting, legal and claim 
staffs needed to handle the multitudinous matters behind the scenes 
which could be dispensed with if no passenger-train services were opera- 
ted. Main-line rail must be replaced every 15 or 20 years because of 
traffic wear, and ties are similarly affected, yet few passenger train 
studies acknowledge any responsibility for a portion of this wear. There 
is seldom any allowance made for the interest charges on the hundreds 
of millions invested in modern passenger equipment, or concern shown 
for the source of funds with which to meet maturities on the serial debt 
incurred in purchasing such equipment. There is rarely any allowance 
for the cost of hauling in freight trains the passenger train fuel con- 
sumed. 

The passenger problem is fundamentally no different from that 
which most business enterprises have had to face at one time or another, 
namely of finding themselves producing more goods or services of a given 
line than they can dispose of at a profit. The only solution under private 
enterprise and the profit system is to limit production to that portion 
of the market which values the service highly enough to at least com- 
pensate for the body of out-of-pockets incurred in producing it. 

Conceivably this could mean a substantial shrinkage in the volume 
of passenger services now rendered. It could mean a reduction of com- 
petitive trains between the same terminals at approximately the same 
hours. Major city terminals might disappear and be replaced by small 
suburban terminals which could handle the few through trains that could 
earn their keep, inclusive of station payroll, passenger switching ex- 
penses, passenger accounting, etc. 

When one passes through these large city terminals during rush 
hours one might well wonder how all the people could get to the places 
where they want to go should the structures be turned into supermarkets, 
downtown garages or the like. However, the problem takes on a different 
aspect when one considers first, that the over-all revenues per passenger 
mile are below what they were some 25 years ago,®* although the average 
traveler’s weekly wages have jumped from $24 to $67,®* secondly, that 
these tens of thousands of users stand ready to withdraw their patronage 
and turn to their private automobiles, pool cars, the bus or the airplane, 
or even to stay home should the carriers endeavor to charge prices that 
cover costs. This is the only interpretation which can be reconciled 
with prevailing pricing policies in the passenger-train service field. 

The gist of the matter is that the passenger-train services are being 
privately subsidized (through carload shippers) to the extent of near 
one-half billion dollars annually, probably the largest subsidy outside 





62 [n 1951 revenues per passenger mile were up 54% over 1925 in the commu- 
tation service, but down 18% for “all other.”” Commutation revenues accounted for 
9% of the total passenger revenues in 1951. 

63 Bureau of Labor Statistics for “All Manufacturing.” 
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of the Federal Government. Were it not for this subsidy the sheer 
economies of the situation (pressure of losses) would quickly see the 
buyer given the opportunity to weigh the alternatives and take his choice, 
as has long been the case with those served by the electric interurban 
and motor coach industries. 

To sum up, the passenger problem desperately needs to be played 
up rather than played down. Secondly, if the carriers desire to continue 
the present program of experimentation with passenger volume and low 
fares they should not seek to shift the growing losses to those carload 
shippers upon whose traffic they still hold a monopoly. Thirdly, as long 
as the huge operating deficits continue the rail contentions for generally 
higher rates of return on the total plant investment (including passen- 
ger) seem premature to say the least. 

Most of what has been said above applies also to the LCL traffic. 
The issues here have never been more clearly and concisely set down 
than in a recent address by Commissioner James K. Knudson, Defense 
Transport Administrator.** Referring to the LCL, he stated: 


‘In considering a solution of the LCL dilemma, two premises 
should, I submit, be allowed. Shippers are entitled to adequate and 
economical service for the transportation of shipments in LCL quan- 
tities. On the other hand, the railroads should not, and they should 
not be expected to, provide such service devoid of reasonable profit. 
To do so forces the railroad to recoup from the carload business. If 
this situation can be remedied by improved service or by reasonable 
and lawful adjustment of rates, or a combination of.the two, LCL 
service by rail will continue. But if a solution of this type is not 
forthcoming, matters should not be left, like Tomlinson’s soul, 
dangling forever between heaven and hell but admitted to neither. 
The railroads, if unable to handle LCL business at a profit, should 
be relieved of the obligation to accept this traffic. In that event the 
traffic would go increasingly more, of course, to the motor carriers 
and airlines.’’ (Emphasis supplied). 


Conclusion 

The April 11th, 1952, rate increases have been variously estimated 
at near two-thirds of a billion dollars. As one ponders the findings 
in the majority report on the carriers’ financial and credit position the 
conviction grows that standing alone they fall far short of explaining rate 
increases of this magnitude. 
_ Such inereases cannot be reconciled with the finding that the car- 
riers could ‘‘get by’’ for a time at the existing rates and traffic levels. 
Nor does a weighing of the evidence as to the carriers’ physical and 
financial condition, including debt retirement, the coverage of fixed 
charges and equipment maturities, the rise in net interest costs, the de- 
cline in current and cash ratios, the evidence on deferred maintenance 
and overall physical condition of the roads, and the cash outlays for new 





1952. Paper presented before Central Western Shippers Advisory Board, June 18, 


%5 |. C.C. releases have set the figures variously at $618 million to a shade under 
$678 million. 
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plant and dividends offer much more explanation. The fears expressed 
for upward trends in wage and material costs and for severe traffic re. 
cessions are not too convincing and do little in the mind of the reader 
to bridge the gap between the anticipated higher costs of record and the 
large revenue increases actually granted. 

The key to the decision and the answer to the Commission’s action 
is believed to be contained in a sentence which appears in a statement on 
Commission motivations in the conclusion of the report. While it is a 
reiteration of a prior statement appearing in the second interim report, 
it now takes on greatly enhanced meaning and significance in the light 
of the magnitude of the recent rate authorizations made. To quote: 


‘“We are not convinced that money necessary for capital addi- 
tions to the railway system should be derived wholly from income, 
but we must take note of the fact that many of these outlays are 
being made under the encouragement, if not the insistence, of the 


Government and the shipping public, with national defense pri- 
marily in mind.”’ 


The concept of raising rates to raise capital is here set out with some 
apparent diffidence, and brings to mind an observation appearing in a 
rail financial brochure ® that members of the I. C. C. are fully aware 
of the fact that many roads need more capital, but it is hard for the 
Commission to tell the shippers that rates must be raised for this reason. 

To sum up, the most satisfactory explanation of the April 11 order 
is that the adjustment was aimed at carrying the roads over the hump 
on their huge postwar capital expansion program, particularly equip- 
ment, a task under way since 1948, and now no doubt well along on the 
road to completion. This interpretation of Commission intent goes far 
to reconcile the evidence of record with the magnitude of the rate in- 
creases. It explains the extremely significant act by the Commission of 
setting an expiration date on the increases as of February 28, 1954. 

That the above interpretation of Commission intent is not wholly 
at variance with the facts is indicated by the recent utterance of Com- 
missioner James K. Knudson, Defense Transport Administrator in refer- 
ence to the freight car program and the ‘‘apparent reluctance’’ of the 
railroads to order more cars. To quote :® 


“*The railroads pledged to the Interstate Commerce Commission 
in Ex Parte 175 that they would use their added revenues to provide 
new equipment. I, for one, let my vote be influenced by that pledge 
because I know that this country needs well equipped railroads. I, 
therefore, shall expect a literal fulfillment of the pledge.’’ (Em- 
phasis supplied). 


An unfortunate part of this accelerated program to ‘‘rearm’”’ the 
railroads with diesels and cars is that the government now takes 52 cents 
out of every dollar collected for this purpose, leaving but 48 cents for 
the carriers’ use. 


66 P. 661. 
87 Railroads, 1951. Merrill Lynch, Pierce, Fenner & Beane. i 
68 Address before Central Western Shippers Advisory Board, June 18, 1952. 
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JOSEPH B. EASTMAN, SERVANT OF THE PEOPLE* 
Reviewed by 


W. L. Gruss, General Counsel, 
Lowisville & Nashville Railroad Company 


In a time when thinking people have been sickened by exposures 
of corruption and immorality in our Federal Government, when 
pressure groups and political expediency appear so often to be the 
motivating forces guiding the actions of so many in high public office, 
when all about us are men pushing for power and possessions, it is a 
salutary thing, and refreshingly sweet to the soul, for one’s eyes to 
settle upon a man of uncommon ability, diligent in his business, oblivious 
to the wiles of wealth or large income, concerned only with doing 
superbly well important tasks entrusted to him and seeking ever to 
accomplish, according to his lights, only that which is right and just, 
and thus wholly consecrated to the highest ideals of public service. 

The author of this book and his sponsor have themselves rendered 
a distinct public service in holding aloft, for legions to behold, the life 
of such a person, the late Joseph B. Eastman, radiating, as it does, 
inspiration, hope, a sound sense of values and a renewal of faith in 
America. 

To read the book is to recall the words of ex-Commissioner Thomas 
B. Woodlock : 


‘“At bottom we have an unlimited and quickly instinctive respect 
for ‘character,’ and a quick eye to detect it, wherever it may be 
found. We all saw it literally ‘blazing’ in Joe Eastman.’’ 


n me the brightest spot in the book are the quoted words of J. Carter 
ort: 


‘“‘He has never done a shabby thing, he has never thought a shabby 
thought. He has never sold the truth to serve the hour.... 


“Mr. Eastman is a spiritual leader in the mold of the finest 
American tradition. His hands are given to unceasing toil, and his 
eyes are ever turned towards those things high and shining.’’ 


_ Beginning with a brief account of his New England background, 
his childhood days in Katonah, New York, where he was born, in 1882, 
and in Pottsville, Pennsylvania, and his student days at Amherst, the 
steps of this son of a Presbyterian preacher are recounted through 
South End House, Boston, where he came under the influence of Louis 
D. Brandeis, to secretary of the Public Franchise League, of Boston, 
to membership on the Massachusetts Public Service Commission, to 
membership on the Interstate Commerce Commission, to its chairmanship, 
to Federal Coordinator of Transportation, and at last to Director of 
the Office of Defense Transportation, in a fascinating manner and with 
the fondness of a devoted friend. 


ee 


*By Claude Moore Fuess, Columbia University Press, 1952. 
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The author gives evidence of having struggled manfully to compr. 
hend important reports of the Interstate Commerce Commission and th 
Federal Coordinator, with all the technical traffic and transportatio 
terminology they contain, saying at one point, ‘‘most of the cases ay 
so highly technical that to a layman they seem cryptic,’’ but in his 
treatment of them he does quite well. He refers to his subject as “; 
writer of forceful dissenting opinions,’’ but leaves unshown how fr. 
quently the force and vigor of such opinions served to alter or revery 
the thinking and opinions of the majority. 

He says, quite correctly, that in a volume such as he has author 
he can do no more than refer to significant and typical reports, but the 
student of the work of Mr. Eastman will wish for a more complete treat. 
ment of his opinions—in the field, for example, of general rate and 
revenue cases and in lines of cases not dealt with at all in this volume 
such as those involving rate relations for services by different types of 
carriers, which Mr. Eastman once said presented to the Commission 
issues as difficult as any it had ever had to determine. 

Running through the volume are references to Mr. Eastman’s early 
disposition to favor Government ownership and operation of railroads, 
one which apparently underwent considerable modification in the cours 
of the years and which, to his credit, he did not, at any time, permit to 
influence his actions as a regulator, or as a government leader, of privately 
owned and operated transportation agencies. Similarly to his credit 
was his public utterance, reported by the author, near the close of his 
career, that the greatest contributing factor to the excellence of railroad 
performance in World War II was the ‘‘circumstance that management 
and operation have been left in private hands’’—as, of course, was not 
the case in World War I. 

Save for this brief and somewhat obscure reference, and another of 
similar import, railroad management is dealt with rather harshly ani 
the Association of American Railroads is treated with even mor 
severity. With so scant a reference to Mr. Eastman’s repeated ani 
unstinted praise of the stupendous public service of this industry in tle 
perilous hours of the second World War, which he characterized # 
‘superlative performance,’’—having said of those on the firing line in 
the field of transportation, including railroad management, in relation 
to his own efforts, with his usual becoming modesty: ‘‘They have 
enabled me to shine at times, like the moon, with reflected glory which | 
did not generate’’—the reader is likely to be left with a misapprehension 
of Mr. Eastman’s ultimate appraisal of, and measure of respect for. 
leaders of the railroad industry. 

Railroad leaders are censured for not being, during the days whe 
Mr. Eastman was Federal Coordinator, sufficiently cooperative, Mr 
Eastman being quoted as saying: ‘‘Their habit of mind is intensely 
individualistic and suspicious of collective action.”’ A remarkable 
study in contrasts is provided in the fact that the Department of Justice, 
in its attacks upon the railroad industry, proceeded to take diametrically 


the opposite position. The conflict between Mr. Eastman’s think E 


and that of the Department of Justice produced sharp clashes in Cor 
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gressional hearings which are not covered in this volume but which 
provide interesting material for future biographers of Mr. Eastman 
or students of his work. 

His solid character, wisdom and high sense of public trust were 
never better exemplified than in his staunch resistance, dealt with rather 
filly in this book, to President Roosevelt’s disposition to make the 
Interstate Commerce Commission subservient to the will of the Execu- 
tive Department. 

The book makes an important contribution to contemporary economic 
and political thought in its revelation of the great importance, in the 
nind of this great American, to our way of life, of the absolute inde- 
pendence from domination by the Executive Department of the inde- 
pendent regulatory agencies of the Federal Government. 

The book also serves a useful purpose by casting a shaft of light 
on the heavy volume of work, highly important to the nation, that is, and 
must be, done by the Interstate Commerce Commission, a child of Con- 
gress that has been treated niggardly in Congressional appropriations 
ata time when Congress has authorized expenditures for many much less 
needful and worthy purposes with a lavish hand. 

Finally, while the book depicts Mr. Eastman as a fugitive from 
his father’s faith, albeit recording his respect for religion, it may be 
asserted with confidence that any true Christian minister would derive 
immense satisfaction from a son whose life so well reflects the meaning 
of those Christian principles that one must lose his life, in service for 
others, to find it, and that ‘‘ whosoever of you will be the chiefest, shall 
be servant of all.’’ The book ‘‘Joseph B. Eastman, Servant of the 
People,”’ is well named. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorial Committee 


_ George Mace, Transportation Manager, Commerce & Industry Asso- 
dation of New York, 233 Broadway, New York, N. Y. (8-13-52). 


Manuel G. de Quevedo, General Counsel, Intercoastal S. 8. Freight 
on of New York, Investment Building, Washington, D. C. 


Edmund Randolph Williams, Hunton, Anderson, Gay & Moore, 
Electric Building, Richmond, Virginia. (6-9-52). 


J. Cecil White, T. M., Avondale Mills, Sylacauga, Alabama, (8-4-52). 
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RESUME OF HEARING EXAMINER CONFERENCE ACTIVITIES ESPECIALLY 4s 
RELATED TO THE ADMINSTRATIVE PROCEDURE ACT. 


The Federal Trial Examiners Conference formally came into 
existence February 3, 1947, when, at a meeting in the Archives Auditor. 
ium, articles of association were adopted and officers elected. 

The purpose of the organization was— 


“*to further the public welfare and the welfare of our profession 
and to contribute our full measure to the appropriate exercise of 
our judicial functions and to the efficient administration of the 
various acts of Congress under which we may be required to 
function.’’ 


Prior to this date there had been (1) informal meetings with ex. 
aminers of each agency; (2) a luncheon meeting of representative 
examiners at Brookings Institute January 7, 1947; (3) a luncheon 
meeting at the Madrillon January 9, 1947; (4) a meeting of over % 
examiners in the auditorium of the National Museum January 20, 1947, 
at which were present representatives of the Civil Service Commission 
and of the American Bar Association and at which the various problems 
involved in effectuating Section 11 of the Administrative Procedure 
Act were discussed. 

A committee of examiners previously had held conferences with 
Mr. McFarland of the American Bar Association committee, and with 
the Honorable Arthur S. Flemming of the Civil Service Commission, both 
of whom urged the formation of a professional organization of ex- 
aminers. Other conferences were held with various members of the 
Civil Service Commission staff, including Messrs. Klein, Pollock, 
Matthews, Moorman, McCarthy and Hickey. 

A letter was written January 28, 1947, to the Civil Service Con- 
missioners with copies to members of the Advisory Committee which had 
been selected by the Civil Service Commission to aid it in preparing 
qualification requirements suitable for hearing examiners. This Com 
mittee consisted of Herbert A. Bergerson of the Justice Department, 
W. Carrol Hunter, Solicitor of the Department of Agriculture, J. 
Haden Alldredge of the Interstate Commerce Commission, F. C. 
Baggarly, Chief Trial Examiner of the Federal Trade Commission and 
Carl McFarland of ABA. 

This letter advised the Civil Service Commission that, in conformity 
with previous discussions had with Mr. Flemming and others, a Trial 


Examiners Conference was being organized which would, among other 
things, 


‘provide a medium for making known to the Commission and its 
Advisory Committee the points of view of the ‘journeyman’ trial 
examiners on the various applications of Section 11.’’ 


Editors Note: Presented by J. Earl Cox at the Federal Trial Examiners Cow 
ference Annual Dinner. June 11, 1952. 
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This letter stated that the committee of examiners had been advised 
that on Thursday, January 30, 1947, the Civil Service staff would 
present to the Advisory Committee certain proposals concerning the 
classification and grading of hearing examiners under Section 11 and 
suggested that the trial examiners would appreciate— 


“an opportunity to discuss them and the trial examiners’ view of 
them with both the Commission and the Advisory Committee before 
they are subjected to final consideration.”’ 


No answer was received to this letter until February 27, 1947, but 
in the meantime Civil Service representatives and the Advisory Com- 
mittee had been contacted not once but several times by the examiner’s 
interim committee and the position of the examiners had been made clear. 

On April 5, 1947, the Conference executive committee instructed 
its president to convey to the Civil Service Commission its suggestions 
for the amendment of certain provisions of the proposed rules and on 
April 7, 1947, these suggestions were put in a 9-page letter signed by 
the president of the Conference and addressed to Alfred Klein, Chief Law 
Officer of the Civil Service Commission. It was pointed out that one of 
the main purposes of the Administrative Procedure Act was to provide 
for the hearing of administrative cases by 


“examiners, capable and willing to view and weigh the evidence 
coming before them with complete impartiality * * * and to remove 


the possibility of placing ‘hand picked’ examiners on the staffs of 
the various agencies.’’ 


The letter further stated that— 


“the provision giving examiners security of tenure during good 
behavior, supports this effort to create a wholly independent class 
of administrative judges. We therefore are unable to subscribe to 
any procedure that perpetuates the condition the Act was intended 
to eliminate. * * * It was the intent of the Act to provide for the 
selection of hearing examiners who will not be the creatures of the 
agencies in which they serve.’’ 


The deletion of the proposed rule providing for removal of examiners 
wder reduction in force procedures was strongly urged as contrary 
to the express language of the Act and the evident purpose of Congress. 

On May 23, 1947, the executive committee submitted a written 
report to all trial examiners summarizing its efforts and stating its 
position. The following language is significant : 


‘Tt has been the position of your Executive Committee that the 
outstanding objective of Congress, as pertains to the examiners 
required under the Act, was to create an administrative judiciary 
made up of men of the highest obtainable judicial caliber, with full 
independence of decisional action, and the maximum of security in 
tenure and compensation. We find that this point of view fits 
perfectly the attitude of some of the agencies but that unfortunately 
not all have that feeling.’’ 
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“It has been the expressed opinion of your Executive Committee 
that the work of trial examiners is of a character which does not 
permit a predetermination of the question whether any given cage 
will prove to be simple and routine or complex and exceedingly 
difficult to hear and decide; that if the principle of rotation of 
assignments is to be followed, every examiner must be of a caliber 
to hear and decide cases in every degree of complexity; that the 
required caliber must be that which is called for by the most difficult 
and important case in the agency; and that under such conditions 
there can be no gradations but all should be at the same and the 
highest permissible level.’’ 


As to this position the report notes— 


‘all the agencies do not share this point of view as to their adjudi- 
cative processes and * * * we have not yet been able to convince the 
entire staff committee of Civil Service that judicial capacity and 
judicial problems cannot be measured by rule of thumb or computed 
with a slide rule.’’ 


**It was likewise the consensus of the Executive Committee 
that the language of the Act guarantees tenure not be disturbed 
by reductions in force.’’ 


‘* As we have noted, not all the agencies appear to be in accord 


as to what the Administrative Procedure Act was designed to 
accomplish, with the result that the future status of the examiner 
under the Act is far from clear.’’ 


Thus, more than 5 years ago and before the Conference was little 
more than 3 months old, the position of the examiners with reference to 
the interpretation of the Administrative Procedure Act had been made 
clear. 

Five years of effort have not changed the situation. True, there 
has been an interpretation of the Act by the Attorney General and 
Judge Laws has spoken for the courts but an appeal has been taken and 
the status of the examiner is still not clear. We do have hopes. 

The Administrative Procedure Act was adopted by Congress only 
after years of serious study and consideration— 


‘*to improve the quality of justice meted out by the (so-called) 
administrative agencies’’ (from the Washington Post editorial of 
Sunday 6/8/52) 


and to provide all litigants before those agencies with the fair and im- 
partial hearings to which they are entitled under the principles of 
American jurisprudence. We have faith in those principles. 

The hearing examiners, we believe, constitute one of the important 
cogs in the administrative process. They cannot suffer if substantial 
and equal justice is to be guaranteed to administrative litigants. Upon 
that proposition and upon the principles which have been asserted since 
the first days of their Conference organization the examiners are willing 
to rest their case with the public, with the courts, and with Congress. 





Recent Transportation Legislation 
By Rosert N. BurcHMOoRE, 
Chairman, Committee on Legislation 


Numerous bills were introduced in the 82nd Congress affecting 
transportation. See 19 I.C.C. Pract. Jour. 382, 470, 583. With the 
adjournment of the 82nd Congress July 7, 1952, all bills became dead 
which had not been enacted and approved. Certain of these bills, and 
ither new ones, will likely be reintroduced in the new Congress, and in 
that event the legislative history developed in the 82nd Congress will be 
pertinent, subject to further hearings. 


INTERSTATE COMMERCE ACT AMENDMENTS 


The following bills were passed into public law during the last 
(Congress and are summarized below to enable those using pamphlet copies 
of the Interstate Commerce Act to bring those copies down to date. 


Agricultural Exemption, Motor Carriers—S. 2357; Public Law 472 


Amend section 203(b)(4a) and (6) of the Interstate Commerce 
Act by inserting after ‘‘agricultural’’ in each clause the following: 
“(including horticultural ).’’ 





Equipment Trust Certificates—S. 3161; H. R. 7802; Public Law 556 


Amend Part I of the Interstate Commerce Act by inserting after 
sxetion 20b, the following new section: 


See. 20c. Any mortgage, lease, equipment trust agreement, 
conditional sale agreement, or other instrument evidencing the 
mortgage, lease, conditional sale, or bailment of railroad cars, loco- 
motives, or other rolling stock, used or intended for use in connection 
with interstate commerce, or any assignment of rights or interest 
under any such instrument, or any supplement or amendment to 
any such instrument or assignment (including any release, dis- 
charge or satisfaction thereof, in whole or in part), may be filed 
with the Commission, provided such instrument, assignment, supple- 
ment or amendment is in writing, executed by the parties thereto, 
and acknowledged or verified in accordance with such requirements 
as the Commission shall prescribe ; and any such instrument or other 
document, when so filed with the Commission, shall constitute notice 
to and shall be valid and enforceable against all persons including, 
without limitation, any purchaser from, or mortgagee, creditor, 
receiver, or trustee in bankruptcy of, the mortgagor, buyer, lessee 
or bailee of the equipment covered thereby, from and after the time 
such instrument or other document is so filed with the Commission ; 


=~ = 
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and such instrument or other document need not be otherwise filed, 
deposited, registered or recorded under the provisions of any other 
law of the United States of America, or of any State (or political 
subdivision thereof), territory, district or possession thereof, respect. 
ing the filing, deposit, registration or recordation of such instru. 
ments or documents. The Commission shall establish and maintain 
a system for the recordation of each such instrument or document, 
filed pursuant to the provisions of this section, and shall cause to be 
marked or stamped thereon, a consecutive number, as well as the 
date and hour of such recordation, and shall maintain, open to 
public inspection, an index of all such instruments or documents, 
including any assignment, amendment, release, discharge or satis- 
faction thereof, and shall record, in such index the names and ad- 
dresses of the principal debtors, trustees, guarantors and other 
parties thereto, as well as such other facts as may be necessary to 
facilitate the determination of the rights of the parties to such 
transactions. 


Under date of July 28, 1952, the Interstate Commerce Commission 
prescribed rules and regulations for the recordation of documents 
pursuant to the above paragraph 20c. 





Motor Carrier Securities—S. 2360, Public Law 492 


Amend section 214 of the Interstate Commerce Act by (1) striking 
out the figure ‘‘$500,000.’’ in the first proviso and inserting the figure 
“*$1,000,000.’’ in lieu thereof, and (2) striking out the figure ‘‘$100, 


000.’’ in the first proviso and inserting the figure ‘‘$200,000.’’ in lieu 
thereof. 


Editor’s Note: The Rules and Regulations are printed elsewhere in this issue 
of the JouRNAL. 
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Honorable Clyde B. Aitchison Retires From 
The Interstate Commerce Commission 


After serving more than thirty-five years as a member of the Inter- 
state Commerce Commission, Honorable Clyde Bruce Aitchison retired 
on July 10th. He had served longer than any other member in the 
history of the Commission. 

On that afternoon Hearing Room B at the Commission was filled 
to capacity by friends and fellow employees who wished Mr. Aitchison 
much happiness in the future. 

Chairman J. Haden Alldredge presided, with other members of the 
Commission present on the bench. He called upon the Commission’s 
Chief Counsel, Mr. Edward M. Reidy, to speak in behalf of its em- 
ployees. 


Mr. Reidy’s Remarks 


Mr. Reidy : On behalf of the employees of the Interstate Commerce 
Commission, who have long worked under Commissioner Aitchison, it 
isa great privilege and honor to voice the admiration and respect that 
the employees have for him. This respect and admiration has been built 
up over the longest period that any man has ever served as a member 
of the Interstate Commerce Commission, which began with his appoint- 
ment by President Wilson to the Commission in October, 1917. Although 
only 42 years old at the time, Commissioner Aitchison’s background in 
regulatory work and administrative law made him a ‘‘natural’’ for 
the important duties imposed upon the Commission due to the War then 
in full seale, and by the Transportation Act of 1920, which the Supreme 
Court stated imposed upon the Commission for the first time the duty 
of seeing that the people of the United States were provided with an 
adequate system of transportation. From that time forward the Com- 
mission’s duties were greatly increased by numerous and important 
amendments to the Interstate Commerce Act in the interpretation and 
construction of which Commissioner Aitchison played such a leading 
part. It would take a much longer period of time than is available here 
today to review and emphasize his opinions. They are set forth be- 
ginning with Volume 47 of the I. C. C. reports and running through 
the present Volume 285, as well as 58 volumes of Motor Carrier reports 
and 22 volumes of reports in the Valuation series. Altogether they 
comprise more than 300 volumes of Commission decisions and afford 
4 wealth of valuable material to those interested in the growth and 
development of administrative agencies and the work of the Commission. 

It may be of some interest to observe that in the first 30 years of 
the Commission ’s existence, only 46 volumes were needed to report the 
decisions, while in the next 35 years, during which Commissioner 
Aitchison was on the bench, over 300 volumes, including motor carrier 
and valuation reports, were required for publication of its decisions 
during that period ; that is a ratio of about 7 to 1, which is perhaps about 
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as good a way as any of measuring the increase in work of the Com. 
mission during the Commissioner’s honorable career on the bench. 

Decisions of the Supreme Court involving orders of the Commission 
during Commissioner Aitchison’s tenure of office extended from 246 
U. 8. through the present volume, 343 U. S., nearly 100 volumes. 

In addition to the tremendous amount of work he has done for the 
Commission during his period as a Commissioner, Mr. Aitchison some. 
how found time to engage in writing numerous articles on the work of 
the Commission and upon transportation subjects in general, and recently 
in a concurring opinion in the Steel Seizure Case, Youngstown Sheet & 
Tube Co. v. Sawyer, decided June 2, 1952, Mr. Justice Frankfurter 
relied for some of his facts upon and quoted from an article entitled 
‘War Time Control of American Railways,’’ written by Commissioner 
Aitchison in 1940 and published in 26 Virginia Law Review. 

It would be difficult to catalogue the many accomplishments of 
Commissioner Aitchison for a period of nearly 35 years but to me the 
efficient and expeditious manner in which he handled the General Rate 
Increase Cases, petitions for which have been filed all too frequently in 
recent years, has been outstanding. 

Despite the arduous nature of his duties the Commissioner has 
always had time to discuss legal propositions with lawyers of the Con- 
mission, and sundry matters with other employees, and his aid and 


assistance on many of these problems, always cheerfully given, has been 
of the utmost value. 

The employees of the Commission, as well as the Commission itself, 
are going to miss his sage counsel but we cannot let him depart without 
thanking him for his past services and hoping for him a healthy and 
happy future. 


Chairman Allidredge Delivers Tribute by Commission 


Brother Aitchison, the Commissioners have felt that they should 
not permit you to retire from the Commission, where you have served 
so long, without recording their sentiments in such a way as to assure 
that they will become a part of the official archives of the Government. 
Their statement, which has already been entered in the minutes of the 
Commission, it now becomes my privilege to read, after which the Secre- 
tary will deliver to you the original scroll embodying the statement whieh 
has been individually signed by all of your present colleagues. 

In coming, with great reluctance on our part, to the end of our 
official relations, we, as your colleagues, wish to assure you of our esteem, 
our affection, our admiration, and our gratitude. 

We shall not here and now attempt to enumerate your manifold 
achievements or to catalogue your outstanding accomplishments. Suffice 
it to say that in your chosen field of activity none has equalled the length, 
and none has surpassed the quality, of your service. 

Certain names will always be enshrined high on the Roll of Honor 
of the Interstate Commerce Commission. It was the Commission’s great 
good fortune to have had as its first Chairman a man who has long bee? 
recognized as an eminent jurist and a statesman of vision and character, 
Judge Thomas M. Cooley. The Commission has since been assisted and 
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guided by faithful and devoted public servants. You are unquestionably 
one of the most distinguished of the group. The length of your service 
has exceeded not only that of any other Commissioner in this Com- 
mission’s history, but also that of any other agency head in the annals 
of the Nation. Like a sturdy oak, gnarled but untarnished, windswept 
but unbowed, you have withstood the pressures and vicissitudes of time 
and circumstance and still stand erect and four-square to the world. 

We honor you, not simply because you have served so extraordinarily 
long, but because you have served so exceptionally well. With unre- 
nitting industry and unflagging zeal you have applied talents of a very 
high order to the solution of the innumerable problems of transportation 
regulation. The volumes of the Commission’s reports will stand in the 
future as evidence of your contributions. Through it all you have 
remained as a veritable symbol of integrity and thus have done certainly 
as much as any other single individual to maintain and enforce the 
spotless record bequeathed to us by the giants of the Commission’s earlier 
years. It is such a career as yours that Thucydides might well have 
had in mind when he wrote: ‘‘The love of honor alone is untouched 
by age.’’ 

It should be a source of genuine satisfaction to you that not only 
this Commission, but our Nation, is your debtor. We wish to convey, 
though inadequately, our own heartfelt thanks, the sincere pride we 
take in our long association with you, and our fervent hope that you may 
be blessed with many more happy and fruitful years. 


Secretary Bartel Presents Scroll 


Secretary Bartel: ‘‘Mr. Aitchison : It is with a great deal of pleasure 
and pride that I present to you the original scroll which has just been 
read to you by the Chairman.’’ 


Mr. Aitchison’s Response 


Mr. Aitchison: Mr. Chairman, and I am happy to say Brother 
Rogers, my brethren, my former colleagues, and my friends: Men who 
consciously for the last time perform an act to which they have been long 
accustomed inevitably feel some regret. So with undisguised regret 
I meet with my colleagues in this familiar room, sitting for the last 
time on this side of the oak bench. Hereafter I hope as in earlier years 
to be before it. Yet regret is counterbalanced by other feelings: pride, 
that I have been permitted to be associated with the historic institution 
which is housed in these halls: pleasure, that in the years that have 
passed swiftly I have found so many good friends on both sides of this 
bench, and a host of others not here present: satisfaction, in the meed 
of recognition implicit in this gathering, participated in by my colleagues, 
the staff, and the bar of the Commission. The occasion is profoundly 
moving to me, and it is with difficulty I voice my gratitude for your 
presence and congratulations. 

I take it that your presence is the visible evidence of friendliness, 
and of your willingness to forgive and overlook much that I must regret 
and would forget, in order to pay honor to me as the symbol of something 
more impersonal, that is ageless, which commands respect. Not I, but 
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the whole body of the many men and women who have preceded 4 
or served along with us, and who created and developed this institution, 
are now being honored. Were this occasion to be treated as persona] 
to me then I should be honoring you, who have aided and stood beside 
me in all kinds of weather, for I am the debtor if we consider true values, 

We are all in some way connected with the practical administration 
of one of the great powers of the Federal Government, the Commerc 
Clause of the Constitution. We are all in some way engaged in the 
highest of callings—the accomplishment of justice between men, and 
between men and the State. Without the Commerce Clause there could 
have been no continuing effectual Union. Along with the power to lay 
taxes and declare war, it is one of the great working clauses of the 
Constitution. The grant of this power, simply expressed in a mer 
clause of fourteen words, was necessary to make one Nation out of con. 
flicting and self-interested separate States. For the effectual use of the 
power granted to Congress, creation of some agency in the nature of 
and similar to the Interstate Commerce Commission was inevitable. 
Despite well-founded initial doubts as to the wisdom of the experiment 
it succeeded, and has served as the model for similar exercise of the 
power of Congress in other fields of Commerce. All who have had any 
part in the formulation, enactment, administration, or enforcement of 
the act may view with pride their contribution to the peaceful, healthy 
economic life of the Nation. To have witnessed, and still more, to have 
had some hand in this evolution and development of the beneficient 
power of the Nation, has been my rare privilege, in which many here 
present have had a longer share than I. 

This does not imply that we consider the law or its administration 
to be perfect, or incapable of improvement. History shows a continual 
reshaping of policies and means for administration, and that proces 
goes on in repetitious cyclical intensity. Commerce and the national 
economy are not static, and new conditions will arise which requir 
adaptation of both national policy and the means for its enforcement. 
We are made wiser by our own experience. Nevertheless, ‘‘The time 
are out of joint,’’ and those who are dissatisfied or feel they may be 
benefitted by change, are the most vocal in such times. But it is 
mistake to assume that such times have come to stay; we cannot admit 
that they are without denying our faith in the country. Nor can we 
in planning for the future treat these abnormal times as the mould into 
which we must fit our administrative structure, for this will result in a 
administrative structure that will not work either temporarily or per 
manently. This constitutes a present danger to our economic systet, 
but it is a danger that is but imperfectly recognized. The Interstate 
Commerce Act is a good law; don’t let them tinker with it. 

Seemingly we are losing sight of the principle that good adminis 
tration of a poor law better serves the public interest than poor admin: 
istration of a good law. As individuals we may not have responsibility 
for the shaping of the law, but collectively we determine what is mor 
important, namely, how well it is administered. Some loosening of joints 
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as Justice Holmes pointed out, sometimes is essential if the machinery of 
government is to work. But that is different from the out-and-out 
serapping of time-devised and long tested machinery which has worked 
well, and can be made to work well in the future. This scrapping can 
be accomplished outright, or insidiously by amendments. One effective 
means of nullifying a law, with which, alas, we are all too familiar, is 
by the giving of insufficient funds for its proper administration. This 
may be done with the best of motives—proper regard for governmental 
economy—although with mistaken knowledge as to the underlying facts 
and as to the consequences. Or, the need for national economy may be 
a mask to conceal the real intention, which if forthrightly stated, would 
meet popular rejection. In the name of common honesty, outright repeal 
would be preferable to insidiously putting a law to its death by choking 
off the means for its enforcement. 

But to an extent fiscal starvation may be overcome by efficiency and 
intensity of effort. For the Interstate Commerce Commission it is not 
anew situation. It has been met and surmounted before. No one knows 
better than I the heroic efforts that are being made by the devoted mem- 
bers of the staff in an endeavor to overcome the handicaps of inadequate 
supplies. This is as it should be: in such times supreme efforts are 
expected of all those who have voluntarily assumed positions of trust to 
further the policies of the Congress. When great efforts are supple- 
mented by intelligent direction, universal and jealous longing for the 
success of the institution, by loyalty to the law and to the agency, 
transcending all individual and petty interests, good administration 
will result despite a decimated staff, inadequate allowances, or individual 
ruffled personal prestige. A few who do not have such vision of their 
trust relations—and as compared with the great majority of the force 
they are few—can impair the efficiency of the whole organization, and 
turn a smoothly working, effective, happy body of workers into one that 
is discordant, ineffective, and discontented. Many of us remember 
vividly the spirit and verve of what we called ‘‘the old Commission.’’ 
Why that spirit has been clouded this is no occasion to attempt to analyze. 
The laudator of past times is always unpopular: but I assert with confi- 
dence that among those who, as we old-timers have done, have had the 
proud and happy experience of service with the Interstate Commerce 
Commission in those happier days, the overwhelming greatest proportion 
now long for a revival of that spirit throughout our whole organization, 
In every rank and file. I could carry with me, as I leave, no greater 
boon than a feeling of certainty that this will be brought about—and 
brought about it can be. For the sake of the fine men and women who are 
associated here, for the good of our country and the furtherance of its 
all-important commerce in this time of national stress, I fervently pray 
that a new and warm spirit of friendliness and good fellowship, of 
loyalty, and of love may pervade this great organization and thus re- 
kindle the torch that was given to us to pass on. 

Does this not challenge us to sustain and defend the laws entrusted 
to us for administration? The fundamentals of these laws are simple, 
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and as free from successful disputation as are the principles of common 
honesty. Our duties as public servants are plain. They come ahead of 
all personal interests. Are these not times when we must all see that 
these great principles are preserved in full vigor? The priest in the 
temple imperfectly serves his altar when he puts first thoughts on his 
share of the sacrifice. 

This message I feel I must give you. I cannot in this, my solemp 
climax of a long life, be content with expressing most grateful thanks 
for all that has been done for me and accorded to me. I must say more, 
The Interstate Commerce Commission means too much to me; it has been 
my life as it was of great men who preceded me. It means much to the 
country : it touches the lives of untold thousands of whom we never hear 
directly and never see. Fulfillment of its obligations and attainment 
of the full measure of its potentialities as an agency for good and for 
furthering the public welfare demand much of us—members of the 
Commission, the staff, the bar. Shall we renew our dedication to these 
ideals? 





After the Commission’s ceremonies were concluded, Mr. R. Granville 
Curry, former President of the Association of Interstate Commerce Com. 
mission Practitioners, presented Mr. Aitchison with an electric type- 
writer, in behalf of the members of the Association, as a token of their 


high esteem and affection. His remarks follow: 
Mr. Curry’s Remarks 


Mr. Curry: It is my privilege to express on behalf of the Association 
of Interstate Commerce Commission Practitioners our appreciation of the 
distinguished services of the guest of honor and to extend to him ou 
best wishes for the years ahead. 

Our Association is deeply grateful to Commissioner Aitchison be 
eause of his interest and helpfulness from the time of its organization 
almost 23 years ago. But for his interest the Association might not have 
been formed. 

There is hardly a national convention of the Association which he 
has not attended. Whenever he spoke before us his messages were 
thought-provoking and informative. He has cooperated with the com- 
mittees of our Association particularly in respect to rules of practice 
and questions of procedure. 

Every member of the Association is appreciative of Commissioner 
Aitchison’s monumental work as author of Interstate Commerce Acts 
Annotated. 

Our regard for him also stems from even more important and far- 
reaching considerations. We feel that through the 35 years of his service 
as a member of the Commission, he has been a distinguished leader 
adapting the machinery of the Commission to serve the best interests of 
the public. He has recognized, and has said, that a Commissioner’ 
task is not merely to decide cases but to make the Interstate Commerc 
Act work in the public interest. , 
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His previous experience in private practice and as a member of a 
state commission admirably fitted him for the work which he was to 
perform with the Interstate Commerce Commission. He was unwilling, 
however, to coast or let himself be lost in routine. He strove mightily 
through study and hard work to ascertain and apply correct principles 
of law in the light of realistic appraisal of facts. He could always be 
counted upon to deal dispassionately and courageously with the prob- 
lems presented, no matter how complicated or complex they might be. 

In all this time of public service he steadfastly guarded the political 
independence of the Commission as a fundamental prerequisite of its 
successful functioning. The public had complete confidence in him and 
knew that executive, legislative or other pressures could not swerve him 
or the Commission from objective performance of its administrative 
duties. 

Because of his splendid record and the significant work which he 
has accomplished, it is difficult to think of the Commission without him. 
Throughout the country are those who know him and his work and they 
are grateful that the government has had the benefit of his services dur- 
ing the many years and in the critical times that he has been a member 
of the Commission. 

He is justly an exemplar of the Commission’s highest traditions and 
the standards which he has set will be held in grateful appreciation by 
those who remain to carry forward the work of the Commission and 
those who will follow them. 

There is a note of happiness today in our meeting here, because we 
are glad, and we know that our distinguished guest is glad, that he can 
now rest from the arduous duties and responsibilities which he is about 
to relinquish. His love of good literature, his remarkable talent for 
lueid expression, his interest in music, and his concern for good govern- 
ment all open up a broad frontier of pleasurable outlets for his great 
energy. He will feel the reward which comes from appreciation by his 
friends of the great service he has performed and enjoy the satisfaction 
of remembering that he has devoted his best efforts with fidelity and 
courage to the tasks which were before him. 

To us he seems to have the deep contemplation of a philosopher, the 
sturdiness of a pioneer, the imagination of a poet, and the vision of a 
statesman. 

As a token of our admiration and affection, I take pleasure in pre- 
senting to you this electric typewriter which we hope will contribute to 


your pleasure in the many years of contentment and happiness awaiting 
you in the future. 
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MR. WILLIAM P. BARTEL RETIRES AS SECRETARY OF THE I. C. C.* 
By W. C. WHITE 


Upon completion of a half century of service with the Federal Goy. 
ernment, more than 46 years of which were with the Interstate Com. 
merce Commission, William P. Bartel has retired. For the past 15 years, 
Mr. Bartel served the Commission as its secretary. 

Born in La Crosse, Wis., January 25, 1886, he attended public and 
private schools before matriculating at Georgetown University Law 
School, from which he graduated in 1915 with an L.L.B. degree. He be- 
came a member of the District Bar and was admitted to practice before 
the Supreme Court of the United States. 

His career of public service began when he came to Washington in 
1902 to accept a clerical position in the National Museum, transferring to 
the Interstate Commerce Commission May 2, 1906, as a clerk in what is 
now the Bureau of Informal Cases. In a real sense he grew up with 
the Commission as its authorities and duties expanded. Mr. Bartel had 
much to do with combining the Division of Correspondence and the 
Division of Claims to form the Bureau of Informal Cases. Subsequently, 
Mr. Bartel’s Commission experience was broadened by serving as Assist- 
ant Chief Examiner, Secretary and examiner in the offices of Commis. 
sioners Clark, Anderson, and Aitchison, and Assistant Director and Di- 
rector of the Bureau of Service. As a result of his vast experience and 


high qualifications, the Commission unanimously selected him as Seere- 
tary to the Commission, March 16, 1937. 

Upon being apprised of his intention to retire from public service, 
a letter of commendation dated June 26, 1952, and signed by Commis- 
sioners Alldredge, Lee, Splawn, Johnson, Cross, Aitchison, Mahaffie, 
Patterson, Mitchell, and Knudson was submitted to Secretary Bartel. 
The following quotation is taken from that letter: 


‘*Before closing your public career, extending as it does over a 
period of half a century, we desire to add our attestation to its 
genuine accomplishment, to the high ideals with which you have 
always been actuated, and to the spirit of loyalty and cooperation 
which you have shown in your work and in your relations to the 
Commission and its staff.’’ 


His many friends join in wishing him many happy years of enjoy- 
able living, and the opportunity and time to bowl again and play golf 
to his heart’s desire. 





MR. GEORGE W. LAIRD NAMED ACTING SECRETARY 
OF THE INTERSTATE COMMERCE COMMISSION 


Mr. George W. Laird, assistant secretary of the Commission sinc 
March 1, 1936, has been appointed to the position of acting secretary, 
effective September 1, 1952. 


* Editor’s Note: Reprinted from The In-Com-Co, September, 1952. 
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ORGANIZATION OF DIVISIONS AND ASSIGNMENT OF WORK 
OF THE INTERSTATE COMMERCE COMMISSION 


Notice of certain changes in the organization and assignment of work 
of the Interstate Commerce Commission were released by the Commission 
under date of July 15th. The changes were made effective as of that date. 

The membership of the Divisions is listed below: 


Division 1 


Commissioners Mahaffie (Chairman), Lee, Mitchell, and Chairman 
of Commission ex officio. 


Division 2 

Commissioners Alldredge (Chairman), Splawn, and Elliott. 
Division 3 

Commissioners Patterson (Chairman), Johnson, and Knudson. 
Division 4 

Commissioners Mahaffie (Chairman), Johnson, and Mitchell. 


Division 5 


Commissioners Lee (Chairman), Cross, and Arpaia. 


Section 5a matters are to be handled by the regular Division 2. 

The Committee on Rules and Reports is combined with the Legisla- 
tive Committee under the title Committee on Legislation and Rules, the 
membership of which is to consist of Commissioners Splawn (Chairman), 
Mahaffie, and Cross. 

The Section of Indices and the Library, both in the Bureau of Law, 
under the supervision of the Chief Counsel, will report to the Commission 
through Commissioner Lee. 

Administrative supervision of the Bureaus listed below is reassigned 
as indicated : 

Motor Carriers—to Commissioner Lee. 

Formal Cases—to Commissioner Cross. 

Water Carriers and Freight Forwarders—to Commissioner Johnson. 

Valuation—to Commissioner Elliott. 

Informal Cases—to Commissioner Arpaia. 

By order of the Commission of June 8th, and effective as of that 
date, the organization of divisions and assignment of work, business and 
functions of the Commission were amended by adding the following: 

When a Commissioner ceases to be a member of the Commission, all 
cases assigned to him as a member of a division, without further order, 
shall be transferred to his successor on the division. 





I. C. C. PRACTITIONERS’ JOURNAL 





PROPOSED REVISION OF |. C. C. RULES OF PRACTICE 


On August 8th, the Interstate Commerce Commission released a 
notice in Ex Parte 55, respecting a possible revision of its Rules of Prac. 
tice. The notice, together with the following letter, was sent to our 
membership on August 13th. 

‘““The Committee on Procedure of the Association of Interstate Com- 
merce Commission Practitioners is charged primarily with the considera- 
tion of the Commission’s Rules of Practice. At the suggestion of the 
Commission the appointment of a Special Sub-Committee of the Commit- 
tee on Procedure consisting of John R. Turney, as Chairman, Wilbur 
LaRoe, Jr., and Warren H. Wagner,* has been approved by the Presi- 
dent to deal solely with the revision of the Rules of Practice. 

The enclosed notice from the Secretary of the Interstate Commerce 
Commission is self-explanatory. 

We shall be glad to hear from you as to any suggestions for improv- 
ing the Rules of Practice. One of our clear duties as an Association of 
Practitioners is to help the Commission improve its procedure. Here the 
Commission is asking for help, and we must respond. 

It is frequently said that the Commission’s machinery does not 
function rapidly enough; that hearings are too long; that there is too 
much cumulative testimony; that the right to cross-examine is abused; 
that there should be more delegation of authority to subordinates; in- 
cluding the Board of Suspension ; that there are far too many postpone- 
ments; that answers are meaningless; that motions to dismiss and other 
motions do not receive adequate attention; that both testimony and ex- 
hibits should be exchanged prior to hearings; that it is unfair, in the 
case of an appeal from a division to the full Commission, to have the 
members of the division vote on the appeal. These simply illustrate some 
of the problems concerning which we need your advice. 

Please let us have any suggestions not later than September 15. 
Kindly address your reply to John R. Turney, Chairman, Special Com- 
mittee, Suite 330, Dupont Circle Building, Washington 6, D. C. 


Yours very truly, 


John R. Turney, Chairman, 
Special Committee on Revision of 
Rules of Practice 


Wilbur La Roe, Jr., Chairman, 
Committee on Procedure.’’ 





The last revision of the Rules of Practice was made in September 
1942, and changes in statutes administered by the Interstate Commerce 
Commission have occurred since then. Hence there is merit to the 
request of the Association of Interstate Commerce Commission Prac- 


* Mr. Edwin H. Burgess, Vice President, Baltimore & Ohio Railroad, Baltimore, 
Maryland, has been added as a member of this special committee. 
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titioners that consideration now be given to possible revision of the rules ; 
and submission of proposed changes is invited on or before October 1, 
1952. Each desired change should be briefly stated, preferably in rule 
form, be accompanied by a statement of the reason why it is proposed, 
and be submitted in triplicate. 

Prior to the 1942 revision some of the interested associations cir- 
cularized their memberships and thereafter submitted to the Commission 
a single document which consolidated and analyzed the proposals thus 
received, concluding with recommendations as to which proposals were 
deemed to have merit. As the advantages of such a submission method 
are readily apparent, it is desired that associations now follow a similar 
plan. Submissions from individuals are welcome. 

After their filing with the Commission all proposed changes will 
receive preliminary consideration by the Commission’s Committee on 
Legislation and Rules acting in collaboration with an appropriate com- 
mittee of the Interstate Commerce Commission Practitioners’ Association. 
If the proposed rule changes emerging from such deliberations are of 
such importance as thus to merit, they will be made the subject of a 
proposed report to which exceptions may be filed, and oral argument 
requested. 

Notice is being given to the public by depositing a copy hereof in 
the office of the Secretary of the Commission, and by filing a copy with 
the Director, Division of the Federal Register. 
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RULES AND REGULATIONS GOVERNING RECORDATION OF MORTGACES, 
LEASES, EQUIPMENT TRUST AGREEMENTS, 
UNDER SECTION 20c OF THE ACT 


On the 28th of July the Commission released its Rules and Regula. 
tions governing Section 20c of the Interstate Commerce Act, as amended, 

The Commission’s order follows: 

There being under consideration the provisions of section 20¢ of 
the Interstate Commerce Act, as amended, providing for the recordation 
of any mortgage, lease, equipment trust agreement, conditional sale 
agreement, or other instrument evidencing the mortgage, lease, con- 
ditional sale, or bailment of railroad rolling stock, as described in said 
section : 

It is ordered, That the following rules and regulations be, and they 
are hereby, approved and prescribed, and that all carriers filing such 
documents for the recordation thereof under the provisions of section 20¢ 
of the Act, observe and comply with these rules and regulations: 


Sec. 

57.1 Definitions. 

57.2 Submission of documents for recording. 
57.3 Eligibility of documents. 

57.4 Form and contents of letter of transmittal. 
57.5 Administrative procedure. 

AUTHORITY: 66 Stat. 724; 49 U. S. C. 20c. 


§57.1 Definitions—As used in this part, ‘‘document’’ means: 

(a) A mortgage, lease, equipment trust agreement, conditional 
sale agreement, or other instrument evidencing the mortgage, lease, 
conditional sale or bailment of, railroad cars, locomotives, or other rolling 


stock used or intended for use in connection with interstate commerce; 
and 


, 


(b) Any assignment of rights or interests under any such instrv- 
ment, or any supplement or amendment to any such instrument or 
assignment (including any release, discharge or satisfaction thereof, in 
whole or in part). 

§57.2 Submission of documents for recording—Documents to be 
recorded shall be submitted in person or by registered mail addressed 
to the Secretary of the Interstate Commerce Commission, Washington 
25, D. C. 


§57.3 Eligibility of documents—A document shall be eligible for 
recordation only if: 

(a) The document is in writing (handwriting, typewriting, or 
print), executed by the parties thereto, and acknowledged or verified 
as provided in paragraph (c) of this section. 

(b) The original document and, for retention in the files of the 
Commission, two counterparts thereof, or, if counterparts have not been 
executed and acknowledged by the parties, two certified true copies 
thereof, are submitted. A certified true copy of an original document 
is one which is a complete copy of the original in all respects, including 
the dates, signatures, and acknowledgments and to which is attached & 
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certificate of a notary public, stating that such officer has compared 
the copy with the original document and that it is a true and correct 
copy in all respects. 

(ce) Documents submitted for recordation shall be acknowledged 
or verified : 


1. In a form authorized by the law of the state, territory, 
district, or possession where executed for the acknowledgment or 
verification of deeds of land, or 

2. Ina form substantially as follows: 


Individual Form of Acknowledgment 


State of )ss: 
County of ) 

On this , 19_---, before me 
personally appeared (name of signer), to me known to be the person 
described in and who executed the foregoing instrument and he 
acknowledged that he executed the same as his free act and deed. 
(Seal, if any) 


Title of officer 
My Commission expires 


Corporate Form of Acknowledgment 


State of )ss: 
County of ) 

On this , 19..-., before me 
personally appeared (name of signer), to me personally known, 
who being by me duly sworn, says that he is the (title to office) of 
(name of corporation), that the seal affixed to the foregoing instru- 
ment is the corporate seal of said corporation, that said instrument 
was signed and sealed on behalf of said corporation by authority of 
its Board of Directors; and he acknowledged that the execution 
of the foregoing instrument was the free act and deed of said corpo- 
ration. 

(Seal, if any) 


Title of officer 
My Commission expires 


(d) The document is accompanied by the required recordation fee, 
which, (1) for each document of the type named in section 57.1(a), 
shall consist of $50 for each million dollars, or part thereof, of the in- 
debtedness evidenced by such document, and (2) for each document 
of the type named in section 57.1(b) shall be $10. A lease and agreement 
(Philadelphia Plan) shall be counted as one document. 

§57.4 Form and contents of letter of transmittal. 

(a) The letter of transmittal requesting the recording of documents 
as described in section 57.1 (a) and (b) shall be typewritten or printed 
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on paper approximately 84x11 inches with 114 inch margin on the left 
side. 

(b) The letter shall set forth the names and addresses of the 
parties to the transaction as follows: 

Conditional sale—vendor, purchaser, guarantor. 

Mortgage—mortgagor, mortgagee, guarantor. 

Equipment Trust—vendor, trustee-lessor, lessee, guarantor of lease. 

Lease—lessee, lessor, guarantor. 

Bailment—bailor, bailee, guarantor. 

Other transactions—principal debtors, trustee, guarantor and other 

parties to the transaction. 

(ec) A general description of the equipment covered by the document, 
whether locomotives, car or other rolling stock, the type of such equip. 
ment, with A. A. R. mechanical designation, if any, the number of each 
type, and identifying marks such as the name or initials of the lessee or 
vendee railroad, the road or serial number, or if more than one number 
of each type, the first and last inclusive numbers. 

(d) In connection with the documents listed in section 57.1(b) the 
application shall refer to the prior recording of the document by the 
recordation number, and the date and hour of such recordation. 

(e) The letter of transmittal shall be signed by an executive officer 
of the transmitting carrier having knowledge of the matters set forth 
therein and shall show the name and address of the person to whom the 
original document should be returned. 

§57.5 Administrative procedure. 

(a) At the time of filing of a document with the Commission 
pursuant to the provisions of section 20c of the Act, there will be 
stamped upon the original document and also upon the copies of same 
a consecutive recordation number and the date and hour of recordation 
with a notation to the effect that it has been filed pursuant to the pro- 
visions of section 20c of the Act. The original will then be returned 
and the counterparts or copies retained in the Commission’s files. 

(b) The Commission will establish, maintain and keep open to 
public inspection under appropriate rules, an index showing the re- 
cordation number, together with other pertinent information of each 
document recorded under the provisions of section 20¢ of the Act. When 
the document is one named in section 57.1(b) a notation to that effect 
will be made also on the index showing the original recordation. 

(c) There will also be established and maintained and kept open 
to public inspection under appropriate rules, an index showing for each 
railroad, the recordation number of all documents to which it is a party 
which have been filed under section 20c¢ of the Act. 

(d) The Commission cannot undertake to answer inquiries con- 
cerning the title to any unit or units of rolling stock, or any document 
recorded under the provisions of section 20c. Individuals interested in 
such information, however, may make a personal search of the records 
or may avail themselves of the service of an agent or attorney. 

And it is further ordered, That notice of these regulations will be 
given to the general public by posting copies in the office of the Secretary, 
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Interstate Commerce Commission, Washington, D. C. and by filing with 
the Director of the Federal Register, Washington, D. C. 
By the Commission, division 1. 


By subsequent order of the Commission of August 25th, Paragraph 
(d) of §57.3, Eligibility of documents, was amended to read as follows: 

(d) The document is accompanied by the required recordation fee, 
which fee, (1) for each document of the type named in section 57.1(a), 
shall be $50, and (2) for each document of the type named in section 
51.1(b) shall be $10, except that assignments which are executed prior 
to the filing of the original instrument and which are submitted con- 
currently for recordation as one document, shall be counted as one 
document. A lease and agreement (Philadelphia Plan) shall be counted 
as one document. 
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SPECIAL RULES OF PRACTICE IN APPLICATIONS BY MOTOR CARRIERS 
OF PROPERTY UNDER SECTIONS 5(2), 206, AND 209 


Acting Secretary of the Interstate Commerce Commission, Mr. 
George W. Laird, released the following notice under date of Septem. 
ber 4th: 


Notice of Proposed Rule Making 


The Commission has under consideration the advisability of adopting 
under Sections 17(3), 205(e), 206(b), and 209(b) special rules of prae- 
tice with respect to notice by publication of the filing of applications by 
motor carriers of property under Sections 5(2), 206, and 209 of the 
Interstate Commerce Act, the filing of protests to such applications, and 
the filing of verified statements in unprotested applications under See. 
tions 206 and 209. 

Attached hereto are proposed special rules dealing with these sub- 
jects. 

No oral hearing on the proposed rules is contemplated. Anyone 
desiring to make representations in favor of or in opposition to any of 
the proposed rules may do so by submitting written data, views, or argu- 
ments. Submissions should be filed in triplicate with the Commission 
on or before October 15, 1952. 

Notice to the general public is being given by depositing a copy in 
the office of the Secretary of the Commission for public inspection and 
by filing a copy with the Director, Division of the Federal Register. 

By the Commission, Committee on Legislation and Rules. 





Special Rules of Practice Before The Commission In Applications 
By Motor Carriers of Property Under Sections 5(2), 206, 
and 209 of The Interstate Commerce Act 


ADOPTED —————— EF FECTIVE 


RULE 1. Scope of special rules. These special rules, so far as ap- 
plicable, govern procedure before the Interstate Commerce Commission 
(1) in applications under section 5(2) of the Interstate Commerce Act 
respecting control, purchase, and lease of motor carriers of property and 
other unifications, of operating rights and properties of motor carriers 
of property, and (2) applications for operating rights under sections 
206 and 209 of the Act by motor carriers of property. They supple- 
ment the General Rules of Practice only to the extent they are applicable. 

RULE 2. Notice. Notice of the filing of applications and amend- 
ments thereto, in proceedings described in Rule 1, shall be given to in- 


terested parties by publication of a summary of the authority sought 
in a 





*In this space shall be placed the name of a weekly publication dealing with 
transportation matters and having a national circulation. The publication would 
be selected if the special rules are approved. 
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In the interest of uniformity, the text of the summary will be pre- 
pared by the Interstate Commerce Commission. The cost of publication 
will be at the usual rate for classified advertising in 
—_——_—_——,* and will be paid by the applicant to the publisher. 

This rule supersedes the preexisting requirements respecting notice 
to interested persons. 

RULE 3. Time for filing protests. Protests against the granting of 
applications and amendments thereto in proceedings described in Rule 1, 
shall be filed with the Commission and served upon applicant within 
9 days after the date notice of the filing of an application or amend- 
ment thereto has been published in accordance with Rule 2. Except as 
to the time for filing, protests must conform to the provisions of Rule 40 
of the General Rules of Practice. Subsequent participation in the pro- 
ceeding by an interested person will be permitted only upon leave granted 
after the filing and service upon the applicant of a petition in interven- 
tin and upon a showing of good cause, including good cause for not 
informing the Commission and the applicant of the person’s interest 
within the 20-day period. 

This rule supersedes the provision of Rule 40 of the General Rules 
of Practice respecting the time for filing protests. 

RULE 4. Verified statements. If no protest is filed within the period 
specified, the applicant in an application under section 206 or 209 shall, 
within 30 days after the expiration of the time for filing protests, file 
verified statements of the evidence which would be presented at an oral 
hearing if an oral hearing were held. The original and 6 copies of such 
verified statements shall be filed with the Commission. The original 
must show the signature, capacity, and impression seal, if any, of the 
person administering the oath and the date thereof. 

RULE 5. Participation without intervention. The provisions of Rule 
73 of the Commission’s General Rules of Practice are inapplicable in 
proceedings subject to these Special Rules. 

RULE 6. Five days additional. The time periods specified in these 
special rules are subject to enlargement as provided in Rule 21(c) of 
the General Rules of Practice. 








UNIFORM MOTOR AND RAIL RATE TENDERS 
ORDERED FOR ALL MILITARY SERVICES 

On July 3rd uniform processing and review of rate negotiations 
conducted by the Armed Services with motor and rail carriers for domes- 
tic movements of military materiel was ordered by the Department of 
Defense. 

A new directive makes this provision for all materiel transported 
under Section 22 of the Interstate Commerce Act or other statutory 
authority. 

The three military departments, in an order effective July 1, 1952, 
were instructed to place into effect a revised ‘‘Uniform Tender of Motor 


Carrier Rates or Charges’’ and a new ‘‘Uniform Tender of Rail Rates 
or Charges.’’ 


ee 


*See footnote on previous page. 
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The tenders will uniformly provide for the name of the carrier, the 
name of the military department to which they are submitted, descrip. 
tion of commodity, rate, route, and other pertinent information. 

The tenders, containing all the pertinent elements of a tariff, are 
designed in such a manner as to preclude ambiguities and to provide 
for a prompt evaluation by the military departments of rates or charges 
they set forth. 





D. T. A. LOCOMOTIVE STUDY 


Defense Transport Administrator James K. Knudson made public 
on July 7 a locomotive study which deals with ownership, production, 
and tax amortization goals required to handle successfully (a) traffic 
levels forecast coincident with the defense build-up, with target date of 
July 1, 1954, and (b) traffic levels forecast for full mobilization, with 
target date set at July 1, 1956. 

Starting with Jan. 1, 1950, as the base, the study indicates that 
production goals for new diesel locomotives should be 15,634 units in the 
4% years to July 1, 1954, and 23,623 units in the 6% years to July 1, 
1956. 

The study estimates that 9,086 new diesel locomotive units will be 
produced in the period Jan. 1, 1950, to Oct. 1, 1952, leaving 6,548 units 
to be produced in the seven quarters from Oct. 1, 1952, to July 1, 1954, 
and 7,989 units in the eight quarters July 1, 1954 to July 1, 1956. Loeo- 
motives produced, or to be produced, for military, industrial, and export 
purposes were not included in the study. 

The study, which was prepared by the D. T. A.’s Railroad Transport 
Division, supersedes the study entitled ‘‘Railroad Locomotive Require- 
ments, November, 1950,’’ and all subsequent studies. 

The study pointed out that, as of June 1, 1952, ownership of steam 
locomotives was 21,200, compared with an ownership of 25,265 on Jan. 
1, 1951. Of the latter figure, it added, 13,000 or 53.2 per cent were over 
thirty years old and 6,500 were twenty-five years old or more. 

**Generally, steam locomotives built in 1926 and later years are 
considered ‘modern,’ ’’ the study said. ‘Nearly all steam locomotives 
built prior to 1926 are obsolete in design, operation, and serviceability, 
regardless of weight and tractive effort.’ 

‘*The total production of locomotive units,’’ the D. T. A. said ina 
statement, ‘‘for U.S. railroads between Jan. 1, 1950, and June 30, 1952, 
was about 8,450 units—an average of about 280 units per month. This 
number is exclusive of locomotive units produced for military and in- 
dustrial use and for export. 

‘‘The D. T. A. will reappraise these locomotive goals every sii 
months, beginning in November of this year, in the light of changing 
conditions and forecasts relating to defense and mobilization which may 
affect rail traffic levels.’’ 

Copies of the Locomotive Study are available at the Information 
Office, Defense Transport Administration, Room 6413, ICC Building, 
Washington 25, D. C. 
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Rail Transportation 


By Rosert N. Lowry, Editor 


FINANCE MATTERS 
Ft. Worth & Denver Merger 


Division 4 of the I. C. C. has approved the acquisition by the Fort 
Worth & Denver Railway Company of control, through ownership of 
sock and other obligations of the Fort Worth & Denver South Plains 
Railway Company, the Fort Worth & Denver Northern Railway Com- 
pany, the Fort Worth & Denver Terminal Railway Company, The 
Wichita Valley Railway Company, the Wichita Valley Railroad Com- 
pany, the Abilene & Northern Railway Company and the Stamford & 
Northwestern Railway Company, and the merger of the properties of 
these companies into the Fort Worth and Denver Railway Company 
for ownership, management and operation. 





Long Island Rail Road Reorganization 


A plan for the reorganization of the Long Island Rail Road under 
public ownership, to take it out of bankruptcy, was filed recently with the 
Interstate Commerce Commission and the United States District Court 
in Brooklyn, New York by the Long Island Transit Authority. The 
plan provides for complete rehabilitation of the railroad so that it may 
eventually be leased or transferred to private interests. In the mean- 
time, the road would be operated by the corporation controlled by the 
Long Island Transit Authority, the directors of which would include 
representatives of New York City and of Nassau and Suffolk Counties. 

The Pennsylvania Railroad, the chief creditor and stockholder of 
the Long Island would get $20,000,000 in 20-year Authority bonds, 
bearing interest at 3% and secured by a first mortgage on the Bay 
Ridge freight branch, the lucrative part of the Long Island’s line. The 
Pennsylvania would also get an option to acquire the branch at any 
time for an amount equal to the bonds then outstanding. Provision is 
also made for taking care of back taxes which amount to some $15,000,000. 
Efforts are to be made to increase the revenues of the carrier by im- 
proving service rather than by raising fares, in the hope of recapturing 
patronage of former users of the road. 

_ In F. D. 16483—Long Island Rail Road Company Reorganization, 
Division 4 of the I. C. C. announced that it does not consider the plan 
of reorganization filed with the Commission on November 19, 1951 by 
the debtor, the Pennsylvania Railroad Company, and the American 
Contract and Trust Company to be prima facie impracticable. It has 
directed that the plan of reorganization be assigned for hearing at a 
time and place hereafter to be fixed. 
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I. C. C. PRACTITIONERS’ JOURNAL 





Meridian & Bigbee River Reorganization 


Division 4 of the I. C. C. has authorized acquisition of the properties 
of the Meridian & Bigbee River Railway Company, which has been ip 
trusteeship under Section 77 of the Bankruptcy Act, by the reorganized 
company, which will be Meridian & Bigbee Railroad Company. The 
reorganization is expected to become effective July 1. 





Missouri Pacific Reorganization 


In F. D. 9918—Missouri Pacific Railroad Company Reorganization, 
Roger T. Boyden, Assistant Director of the Bureau of Finance, Vernon 
V. Baker, Chief of the Section of Loans and Reorganizations, and Ex. 
aminer Harvey H. Wilkinson of the Bureau of Finance, have issued a 
Proposed Report dated July 24, 1952, saying that new conditions re- 
quire reconsideration of the previously approved plan of reorganization 
for the Missouri Pacific Railroad. The tri-party board said the Con- 
mission should find that the new conditions have been produced by the 
increased earning power of the railroad and its chief subsidiary, Inter. 
national-Great Northern Railroad, the increased value of their invest- 
ments as a result of the Korean War and the Defense Progam, and 
other developments. 





Ilinois Central R. R. Co. Securities—Competitive Bidding 


The I. C. C. has rejected a proposal of the Illinois Central Railroad 
Company to sell $62,000,000 of consolidated mortgage bonds without 
competitive bidding. The New York banking firm of Halsey Stuart 
Company, the Federation for Railway Progress and the Department of 
Justice oppose the proposal. The Commission said it finds ‘‘nothing in 
the present market conditions which is not now favorable to the sale of 


railroad bonds of the rating assigned to the consolidated mortgage 
bonds.’’ 





Southern Ry. Bonds—Competitive Bidding 


The special application of the Southern Railway Company, New 
Orleans & Northeastern Railroad Company, and New Orleans Terminal 
Company for exemption from the requirement that $46,000,000 of bonds 
be offered for sale at competitive bidding, has been denied by Division 
4 of the I. C. C. In doing so, Division 4 said: 

‘*One of the significant factors which this Commission considered 
in Ex parte 158 was which method of sale will produce higher prices 
at lower capital cost for the railroads. From the foregoing, it is clear 
that the primary purpose of the Commission’s competitive bidding 
rule is to aid us in determining whether an applicant under section 
20a of the Act is getting a fair and adequate price for its securities. 
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Unless an applicant can clearly show that competitive bidding is not an 
appropriate or available method of establishing this, it is not entitled 
to an order of exemption.”’ 





Cotton Plant—Fargo Ry. Securities 


Division 4 of the I. C. C. has authorized the Cotton Plant-Fargo 
Railway Company to issue $17,600 of common stock, $18,900 of un- 
seured promissory notes, and a first mortgage note for $25,000, all to 
be sold at par, and the proceeds to be applied to the purchase of a line 
of railroad and a locomotive, and to provide working capital. 

On February 6, 1952, Division 4 authorized the company to acquire 
and operate the portion of the line of the Helena & Northwestern Rail- 
way Company between Cotton Plant and Fargo. The abandonment of 
its entire line of railroad by the Helena & Northwestern Railway Com- 
pany was authorized by Division 4 on November 2, 1951, upon con- 
dition that it would sell all or any part of the line and appurtenances 
necessary to the operation thereof to any responsible person, firm, or 
corporation offering to purchase same for continued operation and 
willing to pay not less than the net salvage value of the property they 
may wish to acquire. 





New York, Ontario & Western Sale Stalled 


After a hearing held on July 23, 1952 by United States District 
Court Judge Edward A. Conger, he expressed the opinion that the sale 
of the New York, Ontario & Western Railroad to Lincoln Epworth, a 
New York broker, ‘‘is out now.’’ Opposition to the Epworth plan, 
through which the road would be sold for $3,000,000 plus the assumption 


of certain debts, was expressed by a committee of refunding mortgage 
bondholders. 





Savannah Union Station Application 


Examiner John A. Russell has recommended that the I. C. C. dismiss 
the application of the Savannah Union Station Company for an order 
under Section 3(5) of the Interstate Commerce Act, requiring the 
Seaboard Air Line Railroad Company to use its terminal facilities at 
Savannah, Georgia. 





Norfolk Southern Management Dispute 


It was announced in Norfolk, Va., that an attempt by a minority 
group of Norfolk Southern Railway stockholders to oust the carriers 
present management was battered down at a special shareholders’ meet- 
ing there recently. 

_ With 173,602 voting shares on hand, the management polled 
slightly more than 113,000. The opposition group—which included five 
of the road’s 18 directors—mustered slightly over 60,000. 
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P. B. McGinnis, Chairman of the Board, said at the close of the 
five-hour meeting he hoped ‘‘this decision of the stockholders will once 
and for all end the unfair tactics of a few whose interest apparently 
does not lie with the best interest of the railroad.’’ 

Mr. McGinnis and the road’s president, J. T. Kingsley, claimed the 
opposition group was ‘‘inspired by a minority of our directors who are 
seeking control.’’ At the special meeting, two of the directors in the 
opposition group—P. N. Selheimer and H. C. Selheimer—were removed 
from the road’s executive committee. 





FORMAL MATTERS 
Peoria & Eastern Ry. Divisions 


In Docket 30294— Wood v. New York Central R. Co., Et Al., the 
I. C. C. has found that the Peoria and Eastern Railway Company is not 
required to publish and file tariffs of rates and charges or concurrences 
therein ; that it does not participate in joint rates; and that divisions of 
such rates cannot be prescribed under Section 15(6) of the Interstate 
Commerce Act. 

The Peoria and Eastern Railway Company was found to have the 
status of a non-operating common carrier, being operated wholly by the 
New York Central. The Commission said ‘‘It is enough that the latter 
files tariffs and concurrences as provided in the Act for the transporta- 
tion which it performs between and to and from points on the Peoria 
and Eastern.’’ 

With respect to divisions the Commission said : 

*‘It is plain from the foregoing provisions that there must exist 
joint rates between carriers as a prerequisite to the exercise of our 
authority to fix divisions between them. A joint rate is a rate that 
extends over the lines of two or more carriers and is made, unless re- 
quired by us in an appropriate proceeding, by arrangement or agree- 
ment between such carriers and evidenced by concurrence or power of 
attorney. Canton R. Co. v. Ann Arbor R. Co., 163 I. C. C. 263. Since 
the Peoria & Eastern does not and, as found earlier in this report, need 
not file tariffs or concurrences in its own name, it is not and need not 
be a party to published joint rates. It follows that divisions to be 
received by the Peoria and Eastern cannot be prescribed by us under 
section 15(6) of the Act. See New York Dock Ry. v. Baltimore & 0. 
R. Co., 73 I. C. C. 656, 663. This conclusion is in accord with the findings 
made in Pittsburgh & W. Va. Ry. Co. v. Pittsburgh & L. E. R. Co., 
61 I. C. C. 272, 284, wherein the Commission stated that ‘for the purpose 
of fixing divisions the separate corporate organizations of * * * commonly 
controlled and operated carriers should be disregarded and they should 
be treated as one system.’ ”’ 

Chairman Alldredge and Commissioners Patterson and Cross dissent- 
ed. Commissioner Knudson did not participate in the disposition of the 
proceeding. The Commission’s conclusions differ from those recom- 
mended by the Examiner. 
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Tennessee Intrastate Rates and Charges 


In Docket No. 30720—Tennessee Intrastate Rates and Charges, the 
1. C. C. has found that Tennessee intrastate rates and charges on coal 
and wood cause unjust discrimination against interstate commerce, and 
as to coal, undue preference of and advantage to persons and localities 
in intrastate commerce, and undue prejudice and disadvantage to 
persons and localities in interstate commerce. 

Tennessee intrastate rates on agricultural slag, alfalfa meal, brick 
(fire or paving), phosphate rock, and sand (except common), were 
found not shown to cause undue or unreasonable advantage, preference 
or prejudice, nor unjust discrimination against interstate or foreign 
commerce. An order carrying its findings and conclusions into effect 
was ordered entered unless the Commission is notified by the Tennessee 
Commission, within 30 days of the date of service of the report, that 
it will promptly permit the increases approved by the I. C. C. 





Montana Intrastate Rates 


In Docket 30674—Montana Intrastate Freight Rates and Charges, 
the I. C. C. has postponed until its further order the effective date of its 
order of May 20, 1952, requiring carriers to take certain action with 
respect to Montana intrastate rates. The United States District Court 
for the District of Montana has issued an interlocutory injunction 
restraining the Commission’s order until final hearing and determination 
of the suit. 





Indiana Intrastate Rates 


Railroads operating in Indiana have asked the I. C. C. to force 
the Public Service Commission of that State to grant a 6% rate increase 
on intrastate bituminous coal shipments. The railroads said the Public 
Service Commission refused to authorize corresponding rates on ship- 
ments within the State after the Interstate Commerce Commission 
authorized an interstate rate increase in Ex Parte 175. 





Kansas Intrastate Rates 


The I. C. C. has notified the State Corporation Commission of 
Kansas that its intrastate railroad freight rates on about a dozen heavy 
commodities should be increased by 8 percent. The Commission said it 
would give Kansas 30 days to act before entering a thirteenth section 
order if that becomes necessary. The Kansas Commission has refused 
to go along completely on intrastate shipments with the interstate 
freight rate increase authorized by the I. C. C. in 1949. 





Checked Baggage Charges 


The I. C. C. blocked a plan of most railroads east of the Mississippi 
to charge for the carrying of checked baggage, regardless of weight. 
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The eastern railroads, except those in New England, had scheduled the 
plan to go into effect at midnight on June 29. However, the Commission 
suspended the proposal until January 31, 1953, pending an investigation, 
The railroads had planned to charge 25 cents for each piece of hand 
baggage and 50 cents for each trunk regardless of distance between 
stations, when checked by a traveler at one station for carriage to an- 
other station in the baggage car. 

Later in I & S Docket 6015—Service Charges for Checking Baggage, 
the I. C. C. denied the petition of the respondent carriers requesting a 
vacation of the Commission’s order of June 26, 1952, under which 
Division 2 entered into an investigation concerning the lawfulness of the 
charges, regulations and practices provided for in the proposed tariffs, 





Pick-Up and Delivery Services 


In Docket 29555—Pick-up and Delivery Services by Railroads and 
Docket No. MC-C-542—Pick-up and Delivery Services by Motor Car- 
riers, the I. C. C. has entered an order dated July 7, 1952 discontinuing 
these investigations, which were instituted on the Commission’s own 
motion. The NIT League moved for a discontinuance of the proceedings, 
and numerous other parties joined in support of that motion. The Com- 
mission found that conditions have changed substantially since the 
proceedings were instituted and that there appears to be no good reason 
at this time for continuing the proceedings. 





Railway Mail Pay Case 


In Docket 9200—Railway Mail Pay, the I. C. C. has issued an order 
dated July 21, 1952, reopening the proceeding for further hearing, at 
a time and place to be hereafter fixed, with respect to the petition filed 
July 1, 1952 by the Postmaster General and the applicant railroads for 
re-examination of the methods prescribed in the Commission’s order of 
November 13, 1951 for ascertaining rates and compensation for terminal 
service in connection with transportation of mail under certain authori- 
zations for storage mail service. 





1. C. C. PROCEDURE 
Acquisitions, Extensions, Constructions—I. C. C. Regulations 


Division 4 of the I. C. C. has issued an order dated May 26, 1952 
(released June 13, 1952) amending its present rules and regulations 
concerning applications for certificates authorizing the construction, 
extension, acquisition, or operation of lines of railroad. The present 
regulations are published in 49 C. F. R. (1949 Ed.) Part 41. 
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Abandonment Applications—!. C. C. Regulations 


Division 4 of the I. C. C. has issued an order dated; May 26, 1952 
(released June 13, 1952) amending its regulations governing applications 
for permission to abandon lines of railroads or operation thereof. The 
present regulations are published in 49 C. F. R. (1949 Ed.), part 42. 





1. C. C. Securities Regulations—Amendments 


Division 4 of the I. C. C. has issued an order, dated May 23, 1952 
(but not released until June 13, 1952) amending its rules and regulations 
governing applications under Sections 20a and 214 of the Interstate 
Commerce Act, for authority to issue securities and assume obligation or 
lability in respect to securities of others. The present regulations are 
published in 49 C. F. R. (1949 Ed.), part 56. The amended regulations 
become effective July 1, 1952. 





1. C. C. Complaints—Parties 


In Docket 30025—W. C. Reid & Co., Inc. v. Boston & Maine Rail- 
road, Et Al., the I. C. C. said: 


“Tt is not a valid objection to the sufficiency of a complaint that 


all carriers and parties who might be affected by a rate adjustment 
have not been made parties. Minneapolis Civic & Commerce Assn. Vv. 
Chicago, M. & St. P. Ry. Co., 30 I. C. C. 663. Full publicity attends 
every step of all proceedings before the Commission.”’ 





Study of I. C. C. Organization and Procedures 


The Senate Committee on Interstate and Foreign Commerce has 
entered into a contract with Wolf Management Engineering Company 
of Chicago under which that organization is making a study of the 
organization and procedures of the Interstate Commerce Commission 
with a view to recommending changes which should be made in order 
to promote maximum efficiency. The inquiry is being conducted under 
authority of S. Res. 382 which was adopted by the Senate on June 26. 
The study is to be completed by the company by December 26, 1952. The 
committee is to submit its report to the Senate by January 31, 1953. 





Recording of Mortgages, Leases, etc. 


Pursuant to the provisions of a new Section 20c of the Interstate 
Commerce Act, as contained in S. 3161, which was signed by the Presi- 
dent on July 16, 1952, Division 1 of the I. C. C. has issued an order 
dated July 28, 1952, providing rules and regulations respecting the 
recordation of any mortgage, lease, equipment trust agreement, con- 
ditional sale, or bailment of railroad rolling stock. The Rules and Regu- 
lations are printed elsewhere in this issue of the JOURNAL. 
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Securities—Competitive Bidding—1!. C. C. Regulations 


Division 4 of the I. C. C. has issued an order, dated July 23, 1952, 
prescribing instructions governing special applications for exemption 
from the requirement that certain railroad securities, issued under the 
provisions of Section 20a of the Interstate Commerce Commission he 
offered for sale at competitive bidding. 





LABOR MATTERS 
Federal Employers Liability Act Amendment 


H. R. 168, to amend the Federal Employers’ Liability Act so as 
to extend the statute of limitations where an award under a workman’s 
compensation law has been held invalid on the grounds that the injuries 
were sustained in interstate commerce, was approved by the House 
Judiciary Committee on June 19, as earlier recommended by one of its 
subcommittees. 





Reemployment Rights of Veterans 


Returning servicemen are entitled to reemployment rights and 
benefits similar to those accorded World War II veterans, Secretary of 


Labor Tobin emphasized in a statement on August 15. 

**In a report to Secretary Tobin,’’ the statement said, ‘‘ Robert K. 
Salyers, Director of the Bureau of Veterans’ Reemployment Rights, had 
pointed out that since recent news items dealing with the Veterans’ 
Readjustment Assistance Act of 1952 (sometimes called the Korean 
Bill of Rights) made no mention of reemployment rights benefits, many 
persons had assumed that such rights are not in effect. Salyers pointed 
out, however, that reinstatement benefits were provided for in the Uni- 
versal Military Training and Service Act of 1951 as well as earlier 
legislation and that all persons entering the military service since World 
War ITI have been protected in their job rights.’’ 





National Mediation Board Chairman 


In conformity with the provisions of the Railway Labor Act re- 
quiring the Mediation Board to annually designate a Member to att 
as Chairman, and pursuant to the Board’s established policy of rotation 
of its members for this office, Mr. Francis A. O’Neill, Jr., has been 
designated as Chairman of the National Mediation Board, commencing 
July 1, 1952, vice Mr. Leverett Edwards, who continues as a Member 
of the Board. 





R. R. Retirement and Unemployment Benefits 


The Railroad Retirement Board announced on August 8th that 
859,000 men, women and children received benefits totaling neatly 
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$50,000,000 under the Railroad Retirement and Railroad Unemploy- 
ment Insurance Acts in the fiscal year ended on June 30, 1952. In the 
preeeding fiscal year, 781,000 persons received benefits amounting to 
approximately $368,900,000. 

“The general upswing,’’ the Board said, ‘‘was primarily the result 
of the 1951 amendments to the Railroad Retirement Act, which became 
dfective last November 1. Under those amendments, higher benefits 
beeame payable to almost all retired employees and survivors of de- 
eased employees. In addition, wives of retired employees became 
digible for annuities for the first time. Total benefits under the retire- 
ment act came to $394,000,000. 

“At the close of the year, half a million persons, including 268,000 
retired employees, 81,000 wives of retired employees, and 151,000 survi- 
vors of deceased employees, were drawing monthly benefits at the rate 
of $34,000,000 a month. 

“Payments totaling $49,000,000 went to 295,000 railroad employees 
who were unemployed or sick. 

“The cost of administering the laws came to $11,700,000 for the 
year—$6,300,000 for the retirement act and $5,400,000 for the un- 
employment act. 

“In relation to total expenditures, administrative costs were low. 
Out of every dollar paid out under the Railroad Retirement Act, 98.4 
cents went for benefits and 1.6 cents for administration. Under the 
Railroad Unemployment Insurance Act the comparable figures were 90 
cents and 10 cents. 

“At the end of June 1952, the balance in the railroad retirement 
account was $2,869,000,000. The Board emphasizes, however, that these 
funds should not be considered as surplus, since the obligations with 
respect to service already performed far exceed the balance. 

“The balance in the railroad unemployment insurance account, 
from which unemployment and sickness benefits are paid, stood at 
$753,400,000 at the end of June.’’ 





RATE BUREAUS 
Reed-Bulwinkle Act—Agreements 


In Section 5a Application No. 34—Middlewest Motor Freight 
Bureau—Agreement, Examiner Burton Fuller has recommended that 
the application be not approved, because it is prohibited by paragraph 
6and not in conformity with paragraph 2 of Section 5a of the Interstate 
Commerce (Reed-Bulwinkle) Act. Examiner Fuller said the entire 
operating procedure of the Bureau is exceptionally objectionable. He 
‘alled particular attention to the fact, that under the agreement, the 
general manager would be authorized to appear before government 
agencies to contest independently announced rates of Bureau members. 
Citing Middle Atlantic Conference—Agreement, 283 I. C. C. 683, Ex- 
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aminer Fuller said: ‘‘Such a provision has no place in a Section 5, 
agreement, and should be removed.’’ 

In Section 5a Application No. 31—Chicago Suburban Motor Carriers, 
Inc.—Agreement, Examiner Claude A. Rice has recommended approval 
of the agreement, subject to certain terms and conditions. 

Section 5a Application No. 40—Kansas Oil Field and Heavy Ma 
chinery Haulers—Agreement, has been filed with the I. C. C. 





STATISTICS 
Revenue Freight Loadings 


Loading of revenue freight for the week ended August 9, 1952, 
totaled 782,171 cars. This was a decrease of 27,194 cars, or 3.4 percent 
below the corresponding week in 1951, and a decrease of 65,537 cars or 
7.7 percent below the corresponding week in 1950. 

Loading of revenue freight for the week ended August 9, increased 
49,251 cars or 6.7 percent above the preceding week, as the steel mills 
approached their pre-strike level of production. 

Coal loading amounted to 138,870 cars, a decrease of 4,820 cars 
below the corresponding week a year ago, but an increase of 12,114 cars 
above the preceding week this year. 





Railroad Net Income 


Estimated net income of 131 Class I railroads in June, 1952, after 
interest and rentals, amounted to $49,000,000 compared with $52,000,000 
in the same month in 1951, according to reports filed by the carriers 
with the Bureau of Railway Economics of the AAR. Net income, for the 
first six months of 1952, after interest and rentals, was estimated at 
$290,000,000 compared with a net income of $260,000,000 in the corres- 
ponding period of 1951. 

In the twelve months ended June 30, 1952, the rate of retum 
averaged 3.90 percent, compared with a rate of return of 4.27 percent for 
the twelve months ended June 30, 1961. Rate of return, calculated on 
earnings before interest and rentals, is based on the value of road and 
equipment as shown by the books of the railways, including materials, 
supplies and cash, less accrued depreciation. 

Total operating revenues in the first six months of 1952 amounted 
to $5,119,130,000 compared with $5,035,567,000 in the same period of 
1951, an increase of 1.7 percent. Operating expenses in the first six 
months of 1952 amounted to $3,999,616,000 compared with $3,964,143,000 
in the corresponding period of 1951, or an increase of 0.9 percent. 

Eighteen Class I railroads failed to earn interest and rentals in the 
first six months of 1952, of which eight were in the Eastern District, 
two in the Southern Region, and eight in the Western District. 
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Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics has issued 
Statement M-250, showing passenger traffic statistics of Class I steam 
nilways in the United States for the first three months of 1952 as com- 
pared with the first three months of 1951. 

During the first three months of 1952 passenger revenue for passen- 
gers carried in coaches increased 14% and for passengers carried in 
parlor and sleeping cars the increase was 1.7%. 

The number of revenue passengers carried in coaches increased 
12% in the first three months of 1952 as compared with the first three 
nonths of 1951, but the number of revenue passengers carried in parlor 
and sleeping cars decreased 6.5%. 





Rail-Highway Grade-Crossing Accidents—1951 


The I. C. C. announced on June 24 that 3,995 rail-highway grade- 
crossing accidents took place in 1951, in which 1,578 persons were killed 
and 4,335 injured. In 1950, there were 4,000 accidents, 1,576 fatalities 
and 4,368 injuries. 

Passenger automobiles, according to the study, were involved in 
2.762 highway grade-crossing accidents in 1951, or 69 percent of the 
total. The 872 accidents in which motor trucks struck or were struck 
by trains constituted 22 percent. Motor busses were involved in 19 and 
motoreycles in 26 accidents. These four types of accidents represent 
92 percent of the total, according to the Commission. 

“Accidents involving motor vehicles,’’ the Commission said, ‘‘de- 
creased 0.5 percent under 1950, made up of decreases of 0.5 and 23.5 
pereent, respectively, in the passenger automobile and motor cycle 
groups, and increases of 18.8 percent in motor bus and 0.3 percent in 
motor truck accidents. Rail-pedestrian accidents increased 6 percent.’’ 

The Commission said that 68 percent of the accidents in 1951 resulted 
from trains striking the vehicle. The total number of accidents was 
divided almost equally between daylight (52 percent) and dark (48 
percent). More accidents took place at grade-crossings in 1951 between 
the hours of 6 and 7 p. m., than at any other time, although the hour 
of greatest frequency for deaths was from 4 to 5 p.m. More accidents 
oeeurred in December in each year of the period 1948-1951 than any 
other month, with January in second position. The Commission added 
that more accidents occurred in 1951 when trains were moving between 
one and nine miles per hour than at any other speed, a condition which 
has existed in recent years. 





Free Transportation (Passes) —-1951 


The I. C. C. made public on August 12th an analysis of free trans- 
portation issued and requested by Class I railroads and the Pullman 
Company in 1951. The analysis was based on reports filed in response 
to an order issued by the Commission on December 12, 1950, requiring 
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special reports to be filed of free transportation issued and requested 
in the first three months of 1951 and for that calendar year. 

Class I railroads in 1951, according to the I. C. C., issued 5,198,184 
passes, an average of 4.1 per employee and 24 per 1,000 revenue 
passengers. Passes issued for use in the first quarter of the year totaled 
2,843,411. Of the total, term passes issued for the year 1951 amounted 
to 2,397,301 and trip passes, 2,800,883. The Pullman Company issued 
252,323 passes for use in 1951, of which 24,385 were term and 227,938 
were trip passes. 





Estimated Freight Carloadings 


Freight carloadings in the third quarter of 1952 are expected to 
be 1.2 percent below those in the same period in 1951, according to 
estimates just compiled by the 13 regional Shippers Advisory Boards 
and made public recently. 


On the basis of those estimates, freight carloadings of the 32 prin- 
cipal commodity groups will be 8,090,936 cars in the third quarter of 
1952, compared with 8,189,583 actual carloadings for the same com- 
modities in the corresponding period of the preceding year. Seven 
Shippers Advisory Boards estimate an increase and six a decrease in 
earloadings for the third quarter of 1952 compared with the same 


period in 1951. 





New Locomotives 


Class I railroads in the first seven months of 1952 installed in 
service 1,493 new locomotives, ten more than were put in service in the 
same period in 1951. Of the new locomotives put in service in the seven- 
month period of this year, 1,483 were diesel. The remaining ones in- 
eluded 9 steam and one electric. Class I railroads put in service 1,483 
new locomotives in the same period of 1951. These include 1,471 diesel, 
10 steam and 2 electric. 

New locomotives installed in July this year totaled 120, of which 
all were diesel except for one steam. In July last year 174 were put 
in service, all being diesel except for two steam. 

Class I railroads had 1,211 new locomotives on order on August 1, 
1952. Of this number 1,186 were diesel and 25 were steam. They had 
1,602 new locomotives on order on August 1 last year, which included 
1,588 diesel, 12 steam and two electric. 





MISCELLANEOUS 
Steel Prices Increased 


The Office of Price Stabilization issued an order on August 19, 
specifying increases in ceiling prices of producers of carbon, alloy, and 
stainless steel mill products, in accordance with the recent directive of 
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the Office of Defense Mobilization. The Director of Price Stabilization 
aid that the directive left the OPS no independent discretion or 
authority in connection with steel prices. 

The increases authorized are based on a total increase equivalent 
toan average of $5.20 a ton of carbon steel products with a proportion- 
ate increase for alloy and stainless steel products. This average increase 
represents an increase of $2.36 a ton authorized under the ODM directive 
over the increase of $2.84 permitted under the so-called Capehart amend- 
ment to the Defense Production Act. 

The increases were authorized for producers who have established 
ceiling prices under the General Ceiling Price Regulation (GCPR) and 
aso for those producers who established ceiling prices under the volun- 
tary agreement with OPS. Under the voluntary agreement certain 
producers agreed to maintain prices which they had in effect in January 
i951. It is contemplated that a further review and modification of 
some of these prices may be undertaken by OPS, an announcement said. 





Adjustment of Basis of Property for Depreciation 


The Senate on June 24 passed H.R. 3168, to amend section 
113(b) (1) (B) of the Internal Revenue Code with respect to the ad- 
justment of the basis of property for depreciation, obsolescence, amor- 
tiation and depletion. The bill provides, in general, that the basis of 
property shall be adjusted by the amount of depreciation previously 
allowable, or by depreciation previously allowed, if it was more than 
the amount allowed, but only to the extent that the deduction of the 
excess amount reduced income or excess profits for any year. This 
amendment is intended to overcome the decision of the U. S. Supreme 
Court in the Virginia Hotel case. As passed by the House on April 
12, 1952, the bill would have corrected the situation only for the taxable 
years beginning after December 31, 1947. The Senate Finance Com- 
mittee, however, approved, and the Senate passed, a substitute bill which 
would permit the taxpayer at his election also to apply the same rule to 
open cases for taxable years beginning after December 31, 1931. It will 
now be necessary for the House to consider the Senate substitute. 





Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


Circuit Courts Differ on Application of 3% Transportation Tax 


In the case of Getchell Mine, Inc. v. U. 8., 181 Fed. 2d 987, the 
Ninth Circuit Court of Appeals held that ‘‘amounts paid to independent 
contractor by mining company for transportation of ore from mining 
company’s mines to its own mills over its own land 1s subject to the 
Federal Transportation Tax. 

In Edward H. Ellis & Sons, Inc. vs. U. 8., 187 Fed. 2d 698, the 
Third Circuit Court held that transportation of earth from one point 
of construction project to another by trucks rented from trucking firm 
which furnished drivers and charged hourly rates per truck, is not subject 
to the Federal Transportation Tax since such transportation does not 
constitute ‘‘transportation from one point in the United States to 
another’’ within Section 3475(a) of the Internal Revenue Code. 

The most recent case, Masonite Corporation vs. Fly, 194 Fed. 2d 
257, the Fifth Circuit Court held that amounts paid for loading lumber 
from pulp mills reserve stack on trucks, hauling to railroad car, u- 
loading trucks and loading lumber on cars to be removed to taxpayer's 
pulp mill, all on taxpayers premises, is not subject to the transportation 
tax under Section 3475(a) of the Internal Revenue Code. 

In the Getchell Mines case, the hauling was done over private roads 
built and maintained by the mining company on its own land, except 
that some of the hauling was over a road built and maintained by the 
company across land title to which was still in the United States. The 
ore was hauled from 300 feet to 7 miles and the company contended that 
the hauling was merely a part of the mining operations and that the 
movement of the ore from mine to mill over private roads was not the 
sort of transportation contemplated by the Act. It was argued that 
since the transportation was from one unit of a business producing gold 
and tungsten to another unit of the same business, it was merely inci- 
dental to the business of production of gold and tungsten concentrates 
and not a part of its transportation to market. In this case, the Court 
stated : ‘‘Transportation between plants in the same business enterprise 
is so common that it could not have been overlooked when the Act was 
passed and successively amended.’’ It was urged that the word ‘‘point” 
means the same as ‘‘place,’’ and that since the whole enterprise of 
appellant, the mining, milling and hauling, were conducted upon its 
own ground, which was a single ‘‘place,’’ the transportation was n0 
‘from one place in the United States to another.’’ The Court held: 
‘‘We think Section 3475(a) is not susceptible of such a construction, 
and that the hauling here was from point to point within the meaning 
of the Act.’’ The transportation was held to be taxable. 
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In the Ellis case, the person doing the hauling was admittedly in the 
tmeking business and within the statutory definition of a person engaged 
in the business of transporting property for-hire. The facts in the case 
indicate that the general contractor had agreed to level and grade 
atract of land where an oil company proposed to construct a large oil 
refinery and storage plant. In connection with the clearing, leveling 
ad grading, an oral sub-contract was entered into with the truck owner, 
hereby the latter was to furnish trucks and drivers to assist in the 
project. The trucks were used exclusively within the boundaries of the 
tract, and moved earth from points in the area where it was being 
excavated to points in the same area where it was needed for filling. The 
arth was carried from distances varying from 300 feet to 1 mile. The 
Court held : ‘‘It seems perfectly clear that the money Cramps (the truck 
owner) received was not just for the rental of his trucks but * * * for 
prforming the services of carrying the property.’’ The Court went on 
tosay: ‘“The other minor query is whether the earth carried by Cramps 
tucks was ‘property’ as intended by the statute. We think it was, and 
if the facts really pointed to its ‘transportation’ we would not have the 
dightest difficulty in upholding the tax. But it is on that vital issue 
of whether the moving of the earth, under the circumstances before us, 
constituted ‘transportation from one point in the United States to 
anther.”’’ The Court found that the operations of the trucks were an 
integral part of the construction of the oil company’s plant. The 
Court attempted to differentiate this case with Getchell Mine case by 
stating : ‘There, though the particular movement of the ore was confined 
to the taxpayer’s land, it was a movement of ore which had already been 
mined to a mill where the ore was refined and thereafter disposed of 
commercially. * * * This movement of earth, an important element in the 
initial steps of the erection of the Texaco plant, namely, the ploughing, 
grading and leveling of the tract, fails to meet the everyday usage of the 
term ‘transportation’.’’ This transportation was held not subject to 
the tax, as the payment was not for the transportation of property 
within the statute imposing the tax on transportation by motor vehicle. 

In the Masonite case, fifty-three different individuals were engaged 
together with their trucks, in loading wood on plaintiff’s premises, 
the longest distance traveled was 1100 feet, and all over plaintiff’s own 
ground from a stock pile to the railroad tracks. 

The Masonite Company had a large plant for the manufacture of 
wallboard out of pulpwood. This pulpwood was purchased and accu- 
mulated in the yard because of seasonal difficulties. On part of 
plaintiff’s premises was the railroad track leading from the stockpile 
to the plaintiff’s factory or mill. The alleged transportation in this 
case was the movement of wood taken from the stacks, loaded on a truck, 
and moved to the railroad cars. The owners of the trucks received 
$125 per unit for removal of the wood from the stacks in the yard, 
lading on the trucks, moving to the rail cars and unloading it into the 
ull cars. The truck operators were not common carriers—they fur- 
ushed trucks and labor necessary to remove the wood from the stacks, 
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and transport it and load it into the cars. The $1.25 per unit included 
all payment for labor, use of the truck and loading. The Court held 
“It (the statute) does not include them because monies paid by an 
employer to employees for work done on his premises, consisting of 
loading, at so much a unit, wood stored or stacked there are not paid 
for transportation within the Act merely because the person employed ‘to 
remove the wood from the stacks in the yard, load it on a truck, remove 
it to the wood car, and load the wood on the car’ owns or has use of a 
truck.’’ 

‘Had the Congress intended the statute to have the reach claimed 
for it by appellees, the Act would not have used the qualifying words 
limiting transportation ‘to persons engaged in the business, etc.,’ the 
words on which appellant so strongly and so correctly relies. The Act 
would have used the word ‘transportation,’ a word which unqualified, is 
of wide reach and varied application.’’ 

The Court later went on to state: ‘‘ What and all that was intended 
was to tax amounts paid to a person ‘engaged in the business of trans 
porting property for-hire,’ not a person who, employed to do a job of 
loading, makes incidental use of a truck he owns or has the use of, as 
here, to move the wood the short distances required from stack to car.” 
The transportation was held not taxable. 





Minimum Weight Specifications Which Might Result in Gross 
Weights Exceeding State Laws are not Unreasonable in Themselves 


In the case of Aluminum-Badin, North Carolina to Eastern Points, 
I. & 8. No. M-2768, certain motor carriers proposed to establish reduced 
commodity rates, minimum 30,000 pounds on aluminum billets, blooms, 
ingots or slabs, from Badin, North Carolina to certain Northern points 
including points in Pennsylvania. The carrier maintained that distance 
considered, the present rates are too high in relation to those now in effect 
on aluminum from Badin to other Eastern destinations. The present 
rates were identical with those of the railroads, minimum 80,000 pounds, 
prior to a general 6% increase granted the rail carriers. The rail 
carriers protested and argued that the proposed reduction would divert 
traffic from the rails and require them to reduce their rates and that 
the total weight of the shipment and vehicle would be in excess of that 
stipulated by the maximum weight laws of Pennsylvania. 

The Commission found that the carriers may use lighter vehicles and 
still transport a 30,000 pound load. The railroads contended that the 
30,000 Ib. payload would leave only 15,000 pounds as a maximum for 
the weight of the motor vehicle unit. Five of the motor carriers, other 
than the proponents, had units which when empty weighed from 12,000 
to 28,300 pounds. The Commission found that there was no indication 
that the lightest units which weighed from 12,000 to 15,500 pounds 
could not carry 30,000 pounds of aluminum. The Commission further 
found that the carriers are generally tendered shipments weighing 
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50,000 pounds and could transport the 50,000 Ibs. in two units containing 
95,000 pounds each. The Commission found that while minima ordinarily 
should not exceed the amount which motor carriers can lawfully trans- 
port in a single unit, the evidence here does not establish that, with due 
regard for the Pennsylvania maximum weight law, 30,000 pounds cannot 
be lawfully carried by the respondents generally. 





District Court Returns Certificate Case to I. C. C. 
for Want of Adequate Notice 


In a recent three-judge District Court decision, W. Howard Pinkett 
v.1.C. C., the Court remanded to the I. C. C. for further action an order 
authorizing a new motor bus service from Maryland points to surround- 
ing States on the grounds that the applicant for the I. C. C.’s certificate 
failed to give adequate notice to competitors. The Court found that the 
I. C. C.’s duty to see that proper service is made was not adequately 
performed, with the result that ‘‘parties that might be affected by the 
issuance of the proposed certificate had no notice of the application and 
that therefore the issuance of the certificate must be restrained.’’ The 
Court also held that the action of the I. C. C. was invalid by reason lof 
its failure to observe provisions of the Administrative Procedure Act as 
to designation of a ‘‘ qualified examiner.’’ 

The action was to enjoin and set aside the I. C. C. order dated March 
6, 1951 in MC-111778. The suit sought to restrain the Commission from 
granting a certificate to Estelle W. Cochrane and Malcolm Cochrane, 
Middletown, Delaware to operate the service. The Court found that it was 
the duty of the I. C. C. under the Interstate Commerce Act to provide 
reasonable notice to interested parties, tracing the rules prescribed 
by the Commission in delegating this requirement of applicants. None 
of the plaintiffs in the case was served with notice by the applicants or 
the Commission, although one of the plaintiffs learned of the application 
and attended the hearing. Neither of the other plaintiffs had knowledge 
or notice of the application or hearing until after the Commission issued 
its report. The Court pointed out that this fact is not denied but the 
Commission contended that ‘‘since the applicants did not know that 
Black and Ayers (plaintiffs) were operators with whose service the ap- 
plicant’s proposed service would be directly competitive, they were not 
entitled to notice of the proceeding.’’ The Court stated: ‘‘The Com- 
mission’s rule as to notice to interested parties which was in force at 
the time of the Cochrane application did not comply with the notice 
provisions, * * *. It merely required the applicant to deliver notice 
of the application, in person or by registered or receipted mail, to each 
carrier known to the applicant with whose service of operation described 
in the application would be directly competitive.’’ In effect the Court 
said that the I. C. C. merely delegated the duty of notice to the applicant 
and restricted the notice to those potential competitors whom the appli- 
cant happened to know. 
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1. C. C. and District Court Rule on “Primary Business Doctrine” 


Division 5 of the Interstate Commerce Commission in M. C. C. 112339 
has ruled that Meat Produce Dispatch, Inc. of Denver is primarily 
engaged in the business of transportation rather than in purchase and 
sale of meat products and produce, and rejected the application for 
certificate of common carrier authority. The Company buys meat and 
meat products in Colorado and transports them to San Francisco and 
Los Angeles where they are sold. The meat products were sold f.ob, 
destination and included the cost of transportation. 

Division 5 found that the applicant employs a number of drivers 
and that its income from transportation of fresh fruits and vegetables is 
approximately one-third of its revenue. Figures submitted at the hear. 
ing also indicated that the applicants gross revenue from the sale of 
meat products resulted in a gross profit of $47,000. Division 5 further 
found that the applicant did not maintain a large staff of buyers and 
salesmen, and utilized for the most part the services of only three officers 
to do its buying and selling. Applicant maintained a large fleet of 
vehicles and did not process any of the products in which it dealt. 
Division 5 concluded : ‘‘ Practically all of its commodities are transported 
in its own vehicles, and, as the transportation is for long distances, most 
of its time and effort is devoted to transportation service. Applicant’s 
principal assets consist of its motor carrier equipment. Its revenues are 
derived principally from its transportation service.’’ 

In I. C. C. v. Claude A. Taylor, the U. S. District Court for the 
District of Oregon ruled that a person engaged in the motor transpor- 
tation of lumber purchased in one State, and upon prior order from 
specific customers, and then selling it to a customer in another State at a 
difference in price which compares with the published tariff charges of 
authorized carriers of similar shipments, is a contract carrier by motor 
vehicle in interstate commerce. The facts in this case disclose that 
Taylor owns and operates three truck trailer vehicle units and purchases 
lumber with his own funds in Oregon and transports the lumber in his 
own vehicles to Idaho, and in some instances to Utah where he sells it to 
retail dealers. Taylor buys the lumber only after he receives an order 
from a customer and he purchases the lumber to fill specific orders. Upon 
receiving orders, Taylor quoted a selling price f.o.b. the customer’s yard, 
and deliveries were made from the mills to the customer’s yard at the 
agreed purchase price. The selling price to the customer is based on the 
actual cost of the lumber plus a calculated profit which takes into con- 
sideration the vehicle cost of operation. The customer’s invoice does 
not contain any separate or identifiable charges for transportation as 
such. 

Taylor does not hold out to perform transportation service to the 
public generally, and his solicitation of orders for lumber is upon al 
express or implied understanding with the customer that he is to arrange 
for transportation. Evidence disclosed that on only one occasion in 
approximately three years did the defendant employ or use a publie 
carrier. The Court concluded that the defendant was transporting 
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lumber in interstate commerce for compensation and such transportation 
yas not incident to or in furtherance of any commercial enterprise; 
Taylor was not a private carrier of property by motor vehicle within 
the meaning of the Interstate Commerce Act. The Court ruled that an 
injunction be issued to enjoin Taylor from continuing to transport prop- 
ety as a contract carrier by motor vehicle in interstate commerce for 
empensation unless and until a permit be secured from the Interstate 
Commerce Commission authorizing such interstate operation. 





Partial Unloading on Public Street Does Not Constitute 
Unauthorized Delivery 


In the case of Strickland Transportation Company, Inc. v. American 
Distributing Company, the United States Court of Appeals for the Fifth 
Cireuit held that an unauthorized delivery, without the surrender of the 
order bill of lading, has not been made when the carrier unloads a part 
of the shipment on a public street outside of consignee’s place of busi- 
ness, and upon notice of intention to reject shipment, reloads and takes 
the shipment to a warehouse for storage. The facts in this case disclose 
that a shipment of pinball machines was crated and handled by initial 
carrier to the delivering carrier’s terminal at Greenville for ultimate 
delivery to Anderson, South Carolina. A regular order notify bill of 
lading contained a provision that the surrender of the bill, properly en- 
dorsed, should be made before delivery, and inspection of the property 
would not be permitted unless provided by law or endorsement on the 
till. Before receiving the order bill of lading, the delivering carrier 
wloaded fifteen packages on the sidewalk. Consignee at that time noted 
that a hole was broken into the bottom of one of the machines, and the 
shipment was rejected. The shipments were then returned to the ware- 
house in Greenville. The shipper was ultimately notified of the rejection, 
and he in turn filed a claim with the carrier for the full purchase price 
of the machines. The claim was declined and shipper brought suit. 
The lower court found that the carrier had permitted a portion of the 
shipment to be inspected, contrary to the terms of the bill of lading, and 
adjudged the carrier liable for the cost of the machines less the shipping 
charges. The appellate court found that there was no delivery or con- 
version of the goods. It was further found that the owner had no right 
to reject the property and recover its full value since there had been 
no delivery, and that the carrier could be held responsible only for the 
actual damages. Judgment was therefore reversed and the cause re- 
manded for a new trial. 





Key Point Restriction Removed from Rail Owned Truck Rates 


The Interstate Commerce Commission recently removed a key point 
restriction made in 1948 on the operations of the Pennsylvania Truck 
lines, Ine. The removal was allowed in the proceedings MC-19201, 
Sub. 39, where the applicant sought only the elimination of the key point 
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restriction at Ashtabula, and contended that the removal of Ashtabula 
as a key point would enable the truck line to operate more efficiently in 
its truck for rail service. The ICC noted, that in observing Ashtabula 
as a key point, the truck line was unable to move rail traffic from 
Youngstown, Ohio, which also is a key point, to Ashtabula, and must 
transfer Ashtabula freight from and to the railroad at Warren, Ohio 
some fourteen miles northwest of Youngstown. The Commission found 
that this operation entails transfer operations at both points with an 
uneconomical duplication of garage and maintenance facilities. The 
Commission concludes ‘‘that the continuance of Ashtabula as a key 
point is not necessary to assure that applicant’s operations will be re. 
stricted to a service that is bona fide and auxiliary to, or supplemental 
of, service of the railroad. Removal of the restriction will enable appli- 
cant to operate more economically and more efficiently. Existing motor 
carriers do not oppose and should not be adversely affected by such re. 
moval, since essentially the same service will continue to be afforded by 
applicant in point of time and quality and no new competition would 
result.’’ 

Commissioner Patterson dissented ‘‘because the record does not 
support the removal of the key point of Ashtabula.’’ 





Tennessee Ad Valorem Tax Held Invalid 


In the case of Burnham Van Service v. Hammer, et al., the Chancery 
Court of Tennessee held that a motor carrier of household goods operat- 
ing in interstate commerce into and through the State and maintaining 
headquarters and other facilities outside of Tennessee was not subject to 
the Tennessee ad valorem tax. The Railroad and Public Utilities Com- 
mission of Tennessee had been assessing, for taxation for state, county 
and municipal purposes, all of the property of every description opera- 
ted by the carrier in the state. Burnham was engaged in the business 
of moving household goods exclusively in interstate commerce and has 
no property of any kind, tangible or intangible, that is located in the 
State of Tennessee. Notwithstanding this fact, the Commission made 
an assessment against the carrier. The Court found ‘‘the record shows 
that the complainant has no property in the State subject to assessment 
and taxation ; that the property of complainant that has been within the 
confines of the state was moving in interstate commerce and was not 
habitually or continuously in the State, and that any assessment upon 
said property under the circumstances set forth would constitute an 
illegal burden upon interstate commerce and any such assessments are 
void and contrary to Article I, Section 8 of the Constitution of the United 
States.’’ The Court found that the $10,000 assessment made against 
Burnham was void and illegal ; that distribution made by the Commission 
whereby it authorized certain counties to collect the taxes was likewise 
void, and that there was no statutory authority for such action. The 
lower court has granted permission to take an appeal, but it is ques 
tionable whether such an appeal will be taken. It has not been deter 
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nined whether this ruling will apply to all carriers operating into and 
through Tennessee, or if the individual carriers will have to bring ac- 
tions in their own names. 





Railroads in Virginia Attack Virginia Reciprocity Law 


The railroads operating within the borders of Virginia have joined 
in a Mandamus action to compel the Virginia State Corporation Com- 
nission to enforce the provisions of the 2% gross receipts tax against 
foreign as well as domestic motor carriers. The action was brought in 
the Supreme Court of Virginia, and is actually an attack on the State 
Reciprocity Act. 

Under the Virginia Reciprocity Act, the reciprocity commission 
has been granting reciprocity on the 2% gross receipts tax to all States 
that grant full reciprocity for Virginia carriers. The railroads contend 
that Virginia is losing a lot of tax money by granting this reciprocity, 
and as taxpayers question the authority of the Reciprocity Commission. 

Determination of whether or not the Reciprocity Commission grants 
reciprocity on the gross receipts tax depends upon privileges granted by 
the other States. The exercise of this discretion was illustrated recently 
when Virginia notified New York state carriers that they would have to 
pay a gross receipts tax since New York was charging Virginia operators 
the ton-mile tax for their operations within New York. The New York 
carriers were notified by the Virginia State Corporation Commission 
that they must report the Virginia 2% gross receipts tax for quarters 
ending December 31, 1951, and each quarter thereafter, and must pay 
the levy before September 6, 1952. 

Governor Battle recently signed a proclamation which stated : ‘‘Com- 
mencing July 1, 1952, no out-of-State interstate carrier of property 
shall be required to pay the gross receipts tax on revenue derived from 
interstate operations so long as his home State does not require Virginia 
interstate carriers of property to pay a gross receipts tax, ton-mile tax, 
or other similar tax on revenue derived from interstate operations.’’ 





New York State Commission Permits Increased Rates but 
Denies Surcharge to Meet Ton-Mile Tax 


The Public Service Commission of New York recently ruled that 
the weight distance tax on motor carriers should be treated like all other 
operating taxes, and not as a separate and distinct charge. The Com- 
mission further ordered cancellation of surcharges now collected by 
motor carriers as a means of offsetting the effect of the new distance 
mileage tax laws. The Commission did authorize the carriers to file 
‘lightly increased tariffs, the revisions to be made by November 1. 

The Commission permitted the surcharge tariffs to become effective 
when the new weight distance tax law went into effect last October. In 
view of the approval of the law by the Supreme Court, and consequent 
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confirmation of that finding by the appellate division of the Court of 
Appeals, the Commission ruled that payments made under the highway 
use tax are now properly a part of the operating expenses of motor 
carriers, and should be so considered for rate purposes. The Commis. 
sion held that the surcharges which it had held under investigation 
during the litigation are unreasonable, but that certain increases in 
rates and minimums are justified. Under the New York Commission 
ruling, the present surcharges must be terminated by November 1. 

The decision of the New York Commission was based on proceedings 
with respect to surcharges filed by the New York Carriers Conference 
and the Middle Atlantic States Motor Carrier Conference, and a number 
of other carriers. 





Water Transportation 


By Ricuarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 


Sioux City and New Orleans Barge Lines, Inc. 


Application for Revised Certificate 


By application filed July 9, 1952, in Docket No. W-431, Sub. No. 1, 
Sioux City and New Orleans Barge Lines, Inc., of Houston, Texas, re- 
quests a revised certificate authorizing operation as a common carrier 
by non-self-propelled vessels with the use of separate towing vessels in 
the transportation of commodities generally between ports and points 
along (1) the Missouri River from Sioux City, Iowa to its confluence 
with the Mississippi River, and (2) between all ports and points on the 
Missouri River, on the one hand, and, on the other, all ports and points 
(a) on the Illinois Waterway from Chicago to its mouth, (b) on the 
Mississippi River from the mouth of the Illinois River to Port Sulphur, 
La., (¢) on the Ohio River and its navigable tributaries from Pittsburgh 
to its mouth, (d) on the Tennessee River and its navigable tributaries 
from Knoxville to its mouth, (e) on the Cumberland River from Nash- 
ville to its mouth, and (f) on the Gulf Intracoastal Waterway from 
Houston to Mobile. 

Applicant’s present certificate, issued February 5, 1943, authorizes 
operation as a common carrier by non-self-propelled vessels with the 
use of separate towing vessels in the transportation of commodities 
generally between points on the Missouri River, and between such points 
and points on the Mississippi River between Alton, Ill., and Memphis, 
Tenn., both inclusive. 





Waterman Steamship Corporation 
Extension of Operations 


By report and order dated July 8, 1952, in Docket No. W-388, 
Sub. No. 6, the Commission has authorized extension of operation by 
Waterman Steamship Corporation as a common carrier by self-propelled 
vessels to include the transportation of commodities generally from 
specified California ports to points in the Philadelphia Harbor area. 





Coastal Towing Co. 
Towage Application 


By application filed July 8, 1952, M. F. Martin, Jr., doing business 
as Coastal Towing Co., St. Simons Island, Ga., seeks a permit authorizing 
operation as a contract carrier by water in the performance of towage 
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of pulp wood along the Atlantic Coast and inland waters of Florida, 
Georgia, and South Carolina to Savannah, Ga. 

The application states that Martin has never been in the towage 
business before, but has owned and operated a 350 horsepower L.C.M. 
in connection with his lumber and saw mill business, and that the com- 
pany has now under construction two tugs which are valued at $175, 
000.00. It says that the operation will be solely for the benefit of the 
pulp and paper industries located in the South. 





Car Rental and Switching at Memphis, Tenn. 


By report and order dated August 7, 1952, in I. & 8. Docket No. 
5987, the Commission has found that proposed switching charges at 
Memphis, Tenn., on interstate traffic in connection with American Barge 
Line Company, are not shown to be just and reasonable, and has pre- 
scribed a lawful basis for charges for interterminal and intermediate 
switch movements in connection with the barge line. 

By schedules filed to become effective January 21, 1952, the Illinois 
Central Railroad Company proposed to increase its switching charges 
at Memphis, Tenn., on traffic interchanged with the American Barge Line 
Company, protestant, and to cancel tariff provisions that the inter- 
terminal switching charge includes car rental and that the protestant is 
an industry on the respondent’s line. 


The Commission’s report states : ‘‘The respondent defends the higher 
switching charges in connection with traffic from or to its interchange 
tracks with the protestant on the ground that it is necessary to move 
empty cars from or to such tracks, whereas in connection with other rail 
carriers no such movement is required. The same defense was submitted 
by rail-carrier defendants in U. S. War Department v. Abilene & 8. 
Ry. Co., 77 I. C. C. 317, and on pages 360 and 361 the Commission said: 


‘We are of the opinion that the fact that connecting rail lines fur- 
nish cars to the switching line while the barge line does not furnish 
cars is not a justification for higher charges on the latter’s traffic. 
When the switching line receives a car from a connecting rail line, 
it pays per diem for its use. In other words, theoretically, and ac- 
tually if the per diem charges are properly adjusted, it gains nothing 
by the use of a foreign car.’ 


‘*The record herein affords no persuasive reason for departing from 
the above conclusion. The element of so-called reciprocity is not a 
justification under section 3 of the act for differences in switching charges 
as between competing lines. Also, the respondent’s defense does not give 
any consideration to the fact that cars unloaded at the protestant’s dock 
are frequently loaded immediately and moved to the interchange tracks 
for a switch movement, rather than being returned empty to such tracks. 

‘‘In the proceeding just referred to, it was found that switching 
charges on barge-line traffic should not exceed those on traffic of connect- 
ing rail lines where both the barge line and connecting rail lines pay 
per diem reclaims to the switching line, and where it does not appear 
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that the average switching service performed on traffic received from 
or delivered to the barge line is more expensive than the average switch- 
ing service performed on traffic received from or delivered to rail lines. 
These conclusions seem to be sound.”’ 

The Commission’s report further states: ‘‘ We find that the suspend- 
ed schedules are not shown to be just and reasonable. We further find 
that the switching charges on interstate traffic between the respondent’s 
interchange tracks with the protestant and industries on the respondent’s 
tracks in the switching district of Memphis, and the charge for switch 
movements between such interchange tracks and interchange tracks with 
connecting rail lines on interstate traffic to and from points beyond 
Memphis, are and for the future will be discriminatory and unduly 
prejudicial to the extent that they exceed or may exceed the respective 
charges for similar switch movements in connection with rail lines at 
Memphis; provided, that the protestant shall continue to pay per diem 
reclaims for cars used.”’ 





St. Lawrence Seaway and Power Project 


The State Department announced on June 30th that the United 
States has joined with Canada in seeking formal approval for the 
construction of the power development in the International Rapids 
section of the St. Lawrence River. The agreement was acknowledged 
in an exchange of notes between Acting Secretary of State David K. 
Bruce and Canadian Ambassador H. H. Wrong, in which the Ambassador 
reiterated the intention of Canada to construct a deep-sea waterway 
from Montreal to Lake Erie when arrangements have been completed for 
power development. The seaway would be built on the Canadian side 
of the international boundary, and will be constructed as nearly as 
possible concurrently with the power development. 

The agreement, which calls for United States-Canadian participa- 
tion in the construction of a large dam and power plant off Massena, New 
York, does not contemplate that the United States will undertake the 
American share of the power development as a federal project. Instead, 
it is to be constructed by ‘‘entities’’ to be designated by the two 
governments. 

The Senate, on June 18th, by a vote of 43 to 40, refused to go 
along with Canada in the construction of the seaway project and ordered 
8. J. Res. 27, the St. Lawrence resolution, recommitted to the Committee 
on Foreign Relations. Canada now proposes to proceed alone on the 
waterway construction. 

In transmitting on July 1, for the information of Congress, the 
application to the International Joint Commission, President Truman 
again urged Congress to complete action on legislation to carry out the 
joint construction of the St. Lawrence waterway project. He said the 
plan for the building of the power phase of the project by the Province 
of Ontario and a United States ‘‘entity’’ is only second best ‘‘to the 
procedure which has been awaiting congressional approval for so many 
years.”” He said not only has every top official testified that the St. 
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Lawrence project is of exceptional and direct value to our security, but 
that 80 or 90 percent of the traffic through it will probably be United 
States traffic and the cost of both the seaway and power phases will be 
repaid with interest. 





Shaver Transportation Company 
Certificate Transfer, etc. 


By report and order dated August 7, 1952, in Finance Docket No. 
17490, the Commission has approved the transfer to Consolidated Navi- 
gation Co. of the certificate issued to Shaver Transportation Company in 
Docket No. W-409, to the extent that it authorizes operations between 
ports and points along the Pacific Coast and tributary waterways except 
those along the Columbia River and tributary waterways above Astoria, 
Oreg., and not including local service between ports and points on 
Puget Sound. The Commission also approved the acquisition (a) by 
the Shaver Transportation Company, the Tidewater-Shaver Barge Lines, 
and the Russell Towboat & Moorage Co., of joint control through stock 
ownership of the Consolidated Navigation Co., and (b) by Lew S. Russell, 
Sr., Lew S. Russell, Jr., and Homer T. Shaver of the joint control and 
management in a common interest through stock ownership and as di- 
rectors and officers, of all the foregoing companies, and of Babbidge & 
Holt, Ine. 





T. J. McCarthy Steamship Company, Et Al 
Pooling Agreement Approved 


By report and order dated July 28, 1952, in Finance Docket No. 
17778, the Commission has approved the application of the T. J. Me- 
Carthy Steamship Company, the Steel Products Steamship Corporation, 
and the Gartland Steamship Company for an order authorizing a pro- 
posed agreement for the pooling of service and the division of gross 
earnings in connection with the transportation by water of automobiles 
and other motor vehicles from Detroit, Mich. to Duluth, Minn. 





Cameron Barge Line 
Certificate Vacated 


At the request of the carrier, the Commission, by order dated 
August 7, 1952, in Docket No. W-942, Sub. No. 1, vacated and set aside 
its order of December 10, 1946, authorizing operation by Cameron 
Barge Line, of Lake Charles, La., as a common carrier by non-self- 
propelled vessels of not more than 100 tons carrying capacity, with the 
use of separate towing vessels of not more than 100 indicated horsepower, 
in the transportation of commodities generally between Lake Charles and 
Cameron, La., by way of Calcasieu Lake and Calcasieu River, serving 
the intermediate and adjacent points of Hackberry and Creole, La. 
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Chotin and Pharr, Inc. 
Certificate Vacated 


At the request of the carrier, the Commission has vacated and 
set aside its order in Docket No. W-115 which authorized operation by 
Chotin and Pharr, Inc. as a common carrier by towing vessels in the 
performance of general towage between ports and points along the 
Mississippi River from St. Louis, Mo. to New Orleans, La., the Cum- 
berland River from its mouth to Nashville, Tenn., and the Ohio River 
from its confluence with the Cumberland River to its confluence with 
the Mississippi River, including the ports named. 





Milbar Towing Co., Inc. 
Application for Exemption 


By application filed August 5, 1952, Docket No. W-1043, Milbar 
Towing Co., Inc., of Lockport, La., has requested a certificate of exemp- 
tion to transport for its parent company, the Milwhite Mud Sales Co., 
of Houston, Texas, all components of drilling mud and chemicals, in- 
eluding, but not limited to, oilfield drilling mud, chemicals, cement, 
and mud activities whether in liquid or solid form, used in connection 
with the discovery, development and exploration of oil, gas, sulphur, 


or any other minerals from, to and between all points to which the 
parent corporation directs or requires transportation. 





Water Carriers—Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. Q-650, showing revenue and traffic of carriers 
by water for the first three months of 1952 as compared with the first 
three months of 1951. 

During the first three months of 1952 the freight revenue of the 
water carriers decreased 2 percent while the passenger revenue increased 
7.2 percent. 





Freight Forwarder Regulations 


By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Freight Forwarder and Motor Carrier Terminal Areas Prescribed 


The terminal areas of all freight forwarders and all motor carriers 
of property at all municipalities and unincorporated communities within 
the United States were prescribed by order of the Commission dated 
July 9, 1952, in Ex Parte No. MC-37, Commercial Zones and Terminal 
Areas. The order became effective July 15, 1952. 

The order accompanied the seventh supplemental report of the 
Commission in the proceeding. By orders dated July 7, 1952, the Com- 
mission denied a number of petitions for reconsideration of its sixth 
supplemental report filed by various freight forwarders, motor carriers, 
and shippers. The seventh supplemental report modified the previous 
(sixth) report to the extent of making the findings inapplicable insofar 
as motor carriers of passengers are concerned. 

In addition to fixing terminal areas, the order also lays down a 
rule for determining the limits of operating authorities of forwarders 
and motor carriers of property at municipalities or unincorporated 
places specifically designated in their permits or certificates. Very few 
freight forwarder permits are limited to designated points, and in most 
if not all such cases the territorial limits of such points are specifically 
fixed in the permits, in which case the order in Ex Parte MC-37 does 
not apply. 

Insofar as terminal areas are concerned the order contains two 
basic provisions: (1) terminal areas at municipalities are made coex- 
tensive with the commercial zones of such municipalities, but not 
exceeding the limits, if any, of the operating authorities, and (2) 
terminal areas at unincorporated communities embrace an area as 
follows: 24% miles from the post office where the population is less than 
2,500; 4 miles where the population is 2,500 but less than 25,000; and 
514 miles where the population is 25,000 or more. 

The commercial zones of all municipalities in the United States 
have been prescribed by the Commission in this and other proceedings 
by one of two methods. The commercial zones of a number of cities 
have been defined by metes and bounds or other specific means of de- 
scription. The zones of all cities not so specifically defined were fixed 
by formula prescribed in the initial order in Ex Parte MC-37, entered 
November 26, 1946. In essence the formula is as follows: 


(a) The municipality itself, or base municipality ; 

(b) All municipalities contiguous to the base municipality ; 

(ec) All other municipalities and unincorporated areas adjacent to 
the base municipality as follows: 
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Where the population of base municipality is less than 2,500— 
all unincorporated areas within two miles of its corporate limits and 
all of any other municipality any part of which is within two miles 
of the corporate limits of the base municipality; where the popula- 
tion is 2,500 but less than 25,000—3 miles; where the population 
is 25,000 but less than 100,000—4 miles; and where the population 
is 100,000 or more—5 miles. 


Commercial zones have been prescribed or defined specifically in 
the case of the following cities: Albany, N. Y., Baltimore, Md., Boston, 
Mass., Chicago, Ill., Cincinnati, Ohio, Cleveland, Ohio, Davenport, lowa- 
Rockford-Moline, Ill., Detroit, Mich., Kansas City, Kans.-Mo., Los 
Angeles, Calif., Minneapolis-St.Paul, Minn., New Orleans, La., New York, 
N. Y., Philadelphia, Pa., Pittsburgh, Pa., Portland, Ore., St. Louis, Mo.- 
E. St. Louis, Ill., Seattle, Wash., Washington, D. C., and Vancouver, 
Wash. 

The Commission laid down a number of rules of construction for 
the determination of terminal areas under its orders. Where a com- 
mercial zone has been prescribed and the exemption under Section 
203(b) (8) has been removed as to a part of the zone, the terminal area 
may not exceed the area where exempt operations are still authorized. 
The Commission also said that terminal areas, as fixed by its order, may 
not be limited by tariff. 





Modification of Forwarder Accounting Regulations 


The I. C. C., Division 1, by order dated September 2, 1952, modified 
the Uniform System of Accounts for Freight Forwarders as follows: 


‘Tt is ordered, That: 


‘*(1) Effective date. Effective October 1, 1952 the text of 
account 412, ‘Provision for uncollectible accounts,’ shall be modified 
as provided in the above notice by adding the following as the 
second paragraph of that text: 


This account shall also be charged with amounts determined 
to be uncollectible when no reserves are provided for doubtful 
accounts.”’ 





Commissioner Johnson Given Administrative Supervision Over 
Water Carrier—Freight Forwarder Bureau 


On July 15, 1952, the Commission issued a notice, effective imme- 
diately, showing changes in organization and assignment of work of the 
I.C. C. Among other changes, Commissioner J. Monroe Johnson was 
given administrative supervision over the Bureau of Water Carriers 
and Freight Forwarders. Commissioner Hugh W. Cross formerly had 
charge of the Bureau. 
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Application to Transfer Forwarder Rights Denied 


The I. C. C. has refused to permit transfer to Dixie Carloaders, 
Inc., of the operating rights of Jay Weil, d/b/a Dixie Carloaders. The 
order, entered in Docket No. FF-223 under date of July 14, 1952, states 
that transferor, since acquiring the involved rights in 1946, has not 
exercised a substantial portion of the rights covered by the permit; that 
the corporation to which the rights are proposed to be transferred 
contemplates expansion of operations to serve all territories covered 


by the permit; and that a public need for such additional service was 
not shown. 





Recent Court Decisions 


By Warren H. Waener, Editor 


joint rates may be substituted for combination rates on existing through routes, to 
permit division favoring the more impecunious carrier. 


United States v. Great Northern R. Co. (No. 151) 


On June 2, 1952, the Supreme Court reversed the decision of the 
District Court for the District of Minnesota which had enjoined an 
order of the Commission establishing joint rates over through routes. 
Quoting from the opinion of the Court: 


This is a suit to enjoin enforcement of an order of the Inter- 
state Commerce Commission establishing joint rates over through 
routes. In this case, unlike Thompson v. United States, 343 U. 8. 
—— (decided this day), the through routes in question already 
exist since the carriers concerned have continuously provided 
through service over the same through routes at a combination of 
separately established rates. The Commission did not change any 
route or alter the total amount charged for any shipment but did 
order the establishment of joint rates in place of the combination 
rates. The Commission also ordered a division of revenues between 
the carriers in order to provide additional revenue for one financially 
weak carrier. The question presented is whether the Commission 
has power to establish joint rates for the purpose of assisting a 
carrier to meet its financial needs... . 

Appellee brought this action in the District Court to enjoin 
enforcement of that part of the Commission’s order establishing 
joint rates and divisions of revenues. A three judge court rejected 
the Commission’s contention that Section 15, paragraphs (3) and 
(6), of the Interstate Commerce Act authorized the order; instead, 
it enjoined enforcement of the order as one prohibited by a pro- 
vision of Section 15 (4). 96 F. Supp. 298.... 

First. Under Section 15 (3), the Commission is empowered 
to ‘‘establish through routes, joint classifications, and joint rates, 
fares, or charges.’’ The only pertinent limitation to their establish- 
ment found in Section 15 (3) itself is that the Commission deem 
such action ‘‘necessary or desirable in the public interest.’’ 

Once joint rates are lawfully established, the Commission is 
authorized by Section 15 (6) to prescribe ‘‘just, reasonable, and 
equitable divisions’’ of revenue between the participating carriers 
and to determine such divisions by giving due consideration to 
various listed factors, including ‘‘the amount of revenue required’’ 
by participating carriers. In The New England Divisions Case, 
261 U. S. 184, 189-195 (1923), this Court held that Section 15 
(6) was designed for affirmative use in relieving the financial needs 
of weak carriers. 
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Section 15 (4) conditions the powers granted the Commission 
in Section 15 (3). Prior to the Transportation Act of 1940, 
Section 15 (4) contained two provisions, one being the restriction 
on the Commission’s power to establish a through route that would 
require a carrier to short haul itself, considered in Thompson y. 
United States, 343 U. S. —— (decided this day), and the other 
granting the Commission additional power to establish through 
routes in emergencies. The 1940 revision of Section 15 (4) re. 
tained the emergency through route provision, increased the power 
of the Commission to establish through routes which require a 
carrier to short haul itself and added the following provision: 


‘No through route and joint rates applicable thereto shall 
be established by the Commission for the purpose of assisting 
any carrier that would participate therein to meet its financial 
needs.’ 


The Commission’s order in this case did not establish any through 
route, but did establish joint rates for the admitted purpose of 
assisting the Montana Western Railway to meet its financial needs. 
As stated above, the District Court held that such an order was 
prohibited by the above-quoted provision of Section 15 (4). 

Second. Much of appellants’ argument against the holding of 
the District Court misses the mark. Appellants construe the pro- 
hibition against establishing through routes for the purpose of 
assisting a carrier to meet its financial needs as limited to cases 
where short hauling is a problem. Appellants would have the Court 
read the financial assistance prohibition as merely another restric- 
tion on the Commission’s power to require a carrier to short haul 
itself in addition to the restriction against short hauling found in 
the first provision of Section 15 (4). Since existence of a short 
hauling problem presupposes the existence of alternate rail connec- 
tions, such a problem cannot arise in this case where the Montana 
Western is the only carrier serving Valier. 

Appellants would have the Court ignore the fact that the 
financial assistance prohibition stands as a separate sentence in 
Section 15 (4). Certainly that sentence is grammatically capable 
of independent significance. And it may be noted that the sentence 
is directed to a specific problem that arose in the administration of 
the Commission’s power under Section 15 (3) and (4) to establish 
through routes—a problem quite separate from that presented by 
the restriction against short hauling. This different problem arises 
when a carrier asks the Commission to establish a through route, 
not primarily to serve any need of the shipping public for additional 
routes, but because the carrier needs additional revenue which it 
seeks to obtain by diverting to its own line traffic served by other 
routes. The question presented in such a case is whether the 
Commission’s power to establish through routes ‘‘in the public 
interest’’ extends to establishing through routes, with the resulting 
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rearrangement in the movement of rail traffic for the purpose of 
meeting the financial needs of a carrier. This question was pre- 
sented in the through route litigation that led to the 1940 revision 
of Section 15 (4)° and was repeatedly raised during the legislative 
consideration of the amendments to Section 15 (4). 

As revised in 1940, Section 15 (4) deals at length with the 
short haul problem and, in addition, contains the separate sentence 
prohibiting the establishment of through routes for the purpose of 
assisting a carrier to meet its financial needs. Since this prohibition 
stands as an independent sentence dealing with an independent 
problem, we cannot accept appellant’s suggestion that the sentence 
ean be ignored unless a short hauling problem is also involved 
in the case. 

Third. Although the prohibition against establishment of 
through routes and joint rates applicable thereto for the purpose 
of assisting a carrier to meet its financial needs cannot be read 
as limited to short hauling situations, it by no means follows that the 
prohibition may be read as applicable to all Commission orders 
establishing joint rates. 

The Interstate Commerce Act contemplates the existence of 
through routes in the absence of joint rates. And this Court ex- 
pressly has approved the Commission’s consistent recognition of 
the existence of through routes whether the through rates applicable 
thereto are joint rates or combinations of separately established 
rates. As a result, the establishment of joint rates is an act sepa- 
rate and distinct under the statute from the establishment of 
through routes. In this case, the Commission ordered the establish- 
ment of joint rates over through routes, Valier to Minneapolis for 
example, which were already in existence on a combination of 
proportional rates. Under the Commission’s order, the same cars 
would move over the same tracks to the same destinations and at 
the same through rates as before. It is a matter of little concern to 
shippers whether combination rates or joint rates at the same level 
are charged, so long as the through route continues to be available. 
Whatever theories may be advanced as to determining the existence 
of a through route where no traffic passes over the route, see 
Thompson v. United States, 343 U. S. —— (decided this day), 
it is not questioned that through routes over the Montana Western 


6 In the Subiaco litigation, a short line carrier asked the Commission to 
establish a through route that included its line. The Commission’s report 
stated the questions presented as (1) the applicability of the short haul limita- 
tion of Section 15 (4), and (2) whether it was in the public interest to establish 
a new through route so that the financially weak carrier would benefit from new 
business and resulting increased revenues. The Commission ordered establish- 
ment of the new route over the dissent of one Commissioner on the second 
question. Ft. Smith, Subiaco & R.1. R. Co. v. Alabama & Vicksburg R. Co., 
107 I. C. C. 523 (1926). Reaching only the short haul question, this Court 
held the order invalid in United States v. Missouri Pacific R. Co., 278 U. S. 
269 (1929). Efforts to amend Section 15 (4) began with the final decision in 
= = litigation. See Thompson v. United States, 343 U. S. — (decided 
this day). 
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and appellee’s lines long have been in existence. These through 
routes were not established by the Commission in this case. 

Commission action establishing joint rates in lieu of combina. 
tion rates for service over through routes is a proper form of regu. 
lation. It is crucial to this case that the financial needs prohibition 
of Section 15 (4) does not limit the Commission’s power to establish 
joint rates generally, but deals only with the power to establish a 
‘through route and joint rates applicable thereto,’’ 4. ¢., those 
joint rates applicable to a through route established by the Com. 
mission. Since the order in this case did not establish a through 
route, Section 15 (4) does not affect the Commission’s power in 
this case. And, because joint rates published by two or more 
carriers are by definition always applicable to a through route over 
the lines of those carriers, reading the financial assistance prohi- 
bition as affecting this order establishing only joint rates for 
existing through routes would render the words ‘‘applicable there- 
to’’ surplusage, attributing to Congress a useless and misleading 
use of words. 

It is one form of regulation to redistribute revenues between 
connecting carriers by determining divisions of revenues received 
on existing through routes. The economic ramifications are quite 
different if the Commission establishes through routes which divert 
traffic to the lines of a financially weak carrier. Such action not 
only serves to assist that carrier financially but can also, at the 
same time, cause important changes in the movement of traffic, 
diverting traffic to a new geographic area at the expense of other 
carriers and other areas. Congress amended Section 15 (4) to 
prohibit tinkering with through routes for the purpose of assisting a 
carrier to meet its financial needs. But the provisions of Section 
15 (4)—the restrictions against short hauling, the financial needs 
prohibition and the emergency route provision—all deal with the 
Commission’s power to establish through routes. 

Congress could well have prohibited the Commission from 
considering financial needs in issuing any order under Section 15 
(3). This was proposed in one bill and expressly rejected by a 
congressional committee. Or, Congress could have prohibited con- 
sideration of financial needs in ordering establishment of joimt 
through routes where through routes were in existence, as was also 
proposed. Instead, Congress adopted a provision prohibiting re- 
liance on financial needs only in respect to orders establishing 
through routes. It is our judicial function to apply statutes on 
the basis of what Congress has written, not what Congress might 
have written. Where, as here, the Commission did not establish 
through routes, Section 15 (4) has no application. 

Beginning with the Transportation Act of 1920, Congress has 
regulated the railroads not only to prohibit such abuses as excessive 
and discriminatory rates but also with the purpose of assuring ade- 
quate transportation service. New England Divisions Case, supra. 
The relationship between this transportation policy and the power 


SEPTEMBER, 1952 1031 





—_ 


of the Commission to prescribe divisions of joint rates was described 
by the Court in United States v. Abilene & Southern R. Co., 265 
U. S. 274, 284-285 (1924) : 


‘“Tt is settled that in determining what the divisions should 
be, the Commission may, in the public interest, take into con- 
sideration the financial needs of a weaker road; and that it may 
be given a division larger than justice merely as between the 
parties would suggest ‘in order to maintain it in effective 
operation as part of an adequate transportation system,’ pro- 
vided the share left to its connections is ‘adequate to avoid a 
confiscatory result.’ Dayton-Goose Creek Ry. Co. v. United 
States, 263 U. S. 456, 477; New England Divisions Case, 261 
U. S. 184, 194, 195.’’ 


The power of the Commission to establish joint rates is similarly 
essential to the congressional policy of assuring adequate trans- 
portation service, as expressly stated in The New England Divisions 
Case, supra, at 194-195. The Transportation Act of 1940 reenacted 
the provisions of the Interstate Commerce Act implementing that 
policy and added that the Act was to be administered so as to 
develop, coordinate, and preserve an adequate ‘‘national transporta- 
tion system.’’ Since the financial assistance prohibition of Section 
15 (4), added by the Transportation Act of 1940, restricted the 
Commission’s power over joint rates only in respect to those joint 
rates applicable to through routes established by the Commission, 
the Commission’s power to establish joint rates over existing 
through routes remains unimpaired. 

As a result, the Commission is empowered, in the public 
interest, to cause a redistribution of revenue between two carriers 
participating in transportation of through traffic. It is immaterial, 
from the viewpoint of the public, whether the revenue was obtained 
by charging joint rates established by agreement of the carriers 
or by a combination of separately established rates. And, from 
the viewpoint of the national transportation system, it is immaterial 
whether an independently owned rail line is saved from abandon- 
ment by such a redistribution of revenue or whether permission to 
abandon a branch of a main line carrier is denied on the basis of a 
similar reallocation of revenue. Just as the Commission may ex- 
amine into the value of a branch line as ‘‘feeding’’ additional 
traffic to the main line of a single carrier, the value of the Montana 
Western as producing traffic for appellee need not be disregarded 
by the Commission. Indeed, the Montana Western’s value in 
producing profitable traffic for appellee is shown by the fact that 
appellee was willing to continue and even increase its financial 
support while the Montana Western itself chose to seek abandon- 
ment. 

We hold that the District Court erred in enjoining the Com- 
mission’s order as prohibited by Section 15 (4). Apart from the 
question of the Commission’s power to establish joint rates, the 
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Commission’s order establishing joint rates and divisions in this 
case is attacked for want of essential findings and for lack of 
substantial evidence justifying continued operation of this par. 
ticular carrier. Since it is the practice of this Court not to review 
an administrative record in the first instance after finding that 
a lower court has applied an incorrect principle of law, the case 
is remanded to the District Court for further proceedings not in- 
consistent with this opinion. 





Evidence held not to establish existence of through route for which the Commission 
may prescribe joint rates. 


Thompson v. United States (No. 513) 
On June 2, 1952, the Supreme Court reversed the District Court for 


the Eastern District of Missouri. Quoting from the opinion of the 
Supreme Court: 


The sole question before the Court in this case concerns the 
content of the term ‘‘through route’’ as used in the Interstate 
Commerce Act. 

The question arises out of a controversy as to the shipment 
of grain to market from points in Kansas on the Central Branch 
of the Missouri Pacific Railroad. From Lenora, Kansas, a typical 


origin point, grain may be shipped eastward to the Kansas City 
market over Missouri Pacific lines via Atchison, Kansas, at a rate 
of 19 cents per hundred pounds. The Missouri Pacific also provides 
service from Lenora to Omaha, Nebraska, via Atchison, at the rate 
of 25.5 cents. Midway between Lenora and Atchison, at Concordia, 
Kansas, the Missouri Pacific connects with a line of the Chicago, 
Burlington & Quincy Railroad running in a northeasterly direction 
to Omaha. Concordia is listed by the carriers as a point for inter- 
change of traffic and there is evidence that the Missouri Pacific and 
the Burlington offer through transportation via Concordia from 
Lenora to points on the Burlington line short of Omaha. But 
there is no evidence that any shipment has ever been made from 
Lenora to Omaha via the Burlington line or that the carriers have 
ever offered through service over that route, although the haul from 
Lenora to Omaha via the Burlington is approximately the same 
length as the haul from Lenora to Kansas City over the lines of 
the Missouri Pacific. 

The Omaha Grain Exchange complained to the Interstate 
Commerce Commission that the rates published by appellant, Tru- 
tee for the Missouri Pacific, on grain shipped from Lenora and 
other Kansas origins are unreasonable and discriminate against 
Omaha in violation of Sections 1 and 3 of the Interstate Com- 
merce Act. In the complaint it was contended that the route to 
Omaha via Concordia and the Burlington line ‘‘is a practicable 
through route as provided in Section 15 of the Interstate Commerce 
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Act, and that the rates to the market of Omaha should be no greater 
than the rates to the market of Kansas City.’’.. . 

The Commission’s power to establish through routes is limited 
by a provision of Section 15 (4), . . . whenever such action would 
require a carrier to short haul itself. Under that Section, a carrier 
may be required to short haul itself only where its own line makes 
the existing through route ‘‘unreasonably long as compared with 
another practicable through route which could otherwise be estab- 
lished,’’ or where the Commission makes special findings that a 
proposed through route ‘‘is needed in order to provide adequate, 
and more efficient or more economic, transportation.’’ Establish- 
ment of a new through route from Lenora to Omaha, via the Bur- 
lington, would compel the Missouri Pacific to permit use of the 
Lenora-Concordia portion of its line in the new through route to 
Omaha in competition with the Missouri Pacific’s own route from 
Lenora to Omaha via Atchison. As a result, establishment of a 
new through route as requested by the Omaha Grain Exchange ad- 
mittedly invokes the restriction against short hauling in Section 
15 (4). 

The parties dispute whether, on the record in this case, there 
is sufficient basis for making the findings required by Section 15 
(3) and (4) for the establishment of a through route. We do not 
reach this question because there was no attempt to make the in- 
quiry and findings required by Section 15, the Commission finding 
that a through route from Lenora to Omaha via Concordia and 
the Burlington line was already in existence and, therefore, did not 
have to be ‘‘established.’’ The Commission granted relief to the 
complainant Omaha Grain Exchange by finding that the sum of 
the local rate from Lenora to Concordia published by appellant 
and the local rate from Concordia to Omaha published by the 
Burlington (totaling 30 cents per hundred pounds) is an ‘‘un- 
reasonable’’ rate over the route from Lenora to Omaha via the 
Burlington. Appellant was ordered to provide transportation of 
grain from Lenora to Omaha at rates not exceeding the rates 
charged by the Missouri Pacific on like traffic to Kansas City (19 
cents). The Commission did not consider the reasonableness of 
the rate published by appellant for the route from Lenora to 
Omaha via Atchison, nor is there any finding that the local rate 
from Lenora to Concordia published by appellant is itself either 
unreasonable or discriminatory. 278 I. C. C. 519, affirming Division 
2, 272 I. C. C. 368. 

Appellant sued in the District Court to enjoin enforcement 
of the Commission’s order on the sole ground that the Commission 
erred in finding the existence of a through route from Lenora to 
Omaha via the Burlington with the result that the order, in effect, 
establishes a new through route without complying with the re- 
quirements of Section 15 (3) and (4) of the Act. A three-judge 
District Court, one judge dissenting, sustained the Commission’s 
order and dismissed appellant’s complaint. The District Court 
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concluded that ‘‘evidence of physical interchange connection at 
Concordia, plus long established joint rates to some points on the 
Burlington short of Omaha, plus combination rates to Omaha,” 
furnished sufficient evidentiary basis for the Commission’s finding 
of the existence of a through route. 101 F. Supp. 48. The case 
is here on direct appeal. 28 U.S. C. (Supp. IV) § 1253. 

Under the Interstate Commerce Act, a carrier must not only 
provide transportation service at reasonable rates over its own lines 
but has the additional duty ‘‘to establish reasonable through routes 
with such other carriers, and just and reasonable rates . . . applie- 
able thereto.’’ Through routes may be, and ordinarily are, estab- 
lished by the voluntary action of connecting carriers. Since 1906, 
through routes may also be established by order of the Interstate 
Commerce Commission. In that year, Congress authorized the 
Commission to establish through routes ‘‘provided no reasonable 
or satisfactory through route exists.’’ In 1910, Congress first em- 
powered the Commission to establish alternate through routes but 
restricted this power by adding the forerunner of present Section 
15 (4) to prevent the Commission from establishing any through 
route requiring a carrier to short haul itself unless the existing 
route was unreasonably long compared to the proposed route. 

The Commission’s effort to limit by construction the impact 
of the short hauling restriction on its power to establish through 
routes was rejected by this Court in United States v. Missoun 
Pacific R. Co., 278 U. 8. 269 (1929). Following this decision, the 
Commission asked Congress to delete completely the short-hauling 
restriction. In the Transportation Act of 1940, Congress refused 
to eliminate the restriction against short hauling, but adopted a 
compromise under which the restriction against short hauling was 
retained subject to a new exception applicable only where the Com- 
mission makes the special findings listed in the amended Section 
15 (4). 

Confronted with this consistent legislative refusal to eliminate 
the short hauling restriction on its power to establish through 
routes, the Commission justifies its order on the ground that a 
**through route’’ from Lenora to Omaha via the Burlington was 
already in existence. If the Commission has correctly applied the 
term ‘‘through route’’ in this case, the Commission’s restricted 
power to ‘‘establish’’ through routes under Sections 15 (3) and 
(4) is not relevant to this case. The statutory term ‘‘through 
route,’’ used throughout the Interstate Commerce Act, has been 
defined by this Court as follows: 


‘*A ‘through route’ is an arrangement, express or implied, 
between connecting railroads for the continuous carriage of 
goods from the originating point on the line of one carrier 
to destination on the line of another. Through carriage 
implies a ‘through rate.’ This ‘through rate’ is not necessarily 
a ‘joint rate.’ It may be merely an aggregation of separate 
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rates fixed independently by the several carriers forming the 
‘through route’; as where the ‘through rate’ is ‘the sum of 
the locals’ on the several connecting lines or is the sum of lower 
rates otherwise separately established by them for through 
transportation. Through Routes and Through Rates, 12 I. C. 
C. 163, 166.”’ 


The Commission decision cited by the Court was summarized as fol- 
lows in the Commission's 21st Annual Report to Congress : 


‘*A through route is a continuous line of railway formed by an 
arrangement, express or implied, between connecting carriers. 
.. . Existence of a through route is to be determined by the 
incidents and circumstances of the shipment, such as the bill- 
ing, the transfer from one carrier to another, the collection 
and division of transportation charges, or the use of a propor- 
tional rate to or from junction points or basing points. These 
incidents named are not to be regarded as exclusive of others 
which may tend to establish a carrier’s course of business with 
respect to through shipments. 


In short, the test of the existence of a ‘‘through route’’ is whether 
the participating carriers hold themselves out as offering through 
transportation service. Through carriage implies the existence of 
a through route whatever the form of the rates charged for the 
through service. 

In this case there is no evidence that any through transporta- 
tion service has ever been offered from Lenora to Omaha via the 
Burlington. The carriers’ course of business negatives the exist- 
ence of any such through route. The fact that appellant’s line 
connects with the Burlington at Concordia does not aid the Com- 
mission in proving the existence of a through route since the power 
to establish through routes under Sections 15 (3) and (4) also 
presupposes such physical connection. And the showing that ap- 
pellant publishes a local rate from Lenora to Concordia and that 
the Burlington publishes a local rate from Concordia to Omaha 
proves only that each carrier complies with the statutory duty to 
publish rates for transportation service between points on its own 
lines. 

The only remaining evidence urged in support of the Commis- 
sion’s finding that a through route from Lenora to Omaha via the 
Burlington already exists is the showing that the Missouri Pacific 
and the Burlington offer through service from Lenora to points on 
the Burlington line short of Omaha. Under Section 1 (4) of the 
Interstate Commerce Act, the Missouri Pacific is required to estab- 
lish reasonable through routes. In conformity with that Section, 
the Missouri Pacific furnishes through service from Lenora to 
Omaha on its own lines via Atchison and, since its own lines do not 
serve points on the Burlington line short of Omaha, appellant offers 
through service to such points in conjunction with the Burlington. 
Through service to points short of Omaha cannot be used as evi- 
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dence of the existence of a through route to Omaha unless we are 
to hold that compliance with Section 1 (4) causes the Missouri 
Pacifie to lose its right to serve Omaha via its own lines, a right 
guaranteed by Section 15 (4). We reject the Commission’s argu- 
ment that the existence of through routes from Lenora to points 
on the Burlington line short of Omaha proves the existence of a 
through route to Omaha via the Burlington as requiring an un. 
warranted distortion of the statutory pattern. 

The United States, having joined in defense of the Commis. 
sion’s order in the District Court and on motion to affirm in this 
Court, has filed a memorandum conceding that the Commission 
erred in finding that through routes over the Burlington line al- 
ready exist. The Commission continues to support its order, but 
the logical conclusion of the theory advanced by the Commission 
is that through routes exist between all points throughout the coun- 
try wherever physical rail connections are available. If there is 
no through carriage over any combination of connecting carriers, 
the Commission under its present theory would never have to estab- 
lish through routes under Section 15 (3) and (4) but could divert 
traffic to any route between two points by ordering reduction of the 
sum of the local rates over that route. Acceptance of this argument 
would mean that Congress’ insistence on protecting carriers from 
being required to short haul themselves could be evaded whenever 
the Commission chose to alter the form of its order. The Commis- 
sion, by using the form of order employed in this case, could also 
divert traffic from existing through routes to the lines of a weak 
earrier solely to assist that carrier to meet its financial needs, there- 
by evading completely the applicable prohibition of Section 15 (4), 
before the Court in United States v. Great Northern R. Co., 348 
U. S. — (decided this day). In short, acceptance of the Commis- 
sion’s argument would mean that the acts of Congress since 1906 
granting the Commission only a carefully restricted power to estab- 
lish through routes have been unnecessary surplusage. 

We hold that the Commission’s efforts to support its finding 
that a through route from Lenora to Omaha via the Burlington line 
already exists are inconsistent with the meaning of the term 
‘through route’’ as used in the Interstate Commerce Act. Since 
there is admittedly no evidence that the Missouri Pacific ever offered 
through transportation service over the route in question, the Com- 
mission’s order is without evidentiary support under the accepted 
tests for determining the existence of a through route. Accordingly, 
the judgment of the District Court dismissing appellant ’s complaint 
must be reversed. 


Certiorari—-Missouri Pacific reorganization. 


Chemical Bank v. Group Investors (Nos. 524, 525, 526, 527 and 528) 


On June 9, 1952, the Supreme Court denied petitions for writs of 
certiorari to the United States Court of Appeals for the Eighth Circutt, 
relative to proceedings growing out of the reorganization of the Missour! 
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Pacific. Mr. Justice Frankfurter submitted the following memorandum 
in connection with the denial of those petitions: 


Reference to the opinion in Maryland v. Baltimore Radio Show, 
338 U. S. 912, makes it unnecessary to indicate the reasons which 
preclude the Court from stating, however briefly, the grounds for 
denial of petitions for certiorari. Selective notations of dissent 
from such denials would not correctly reflect the operation of the 
certiorari process. That would require notation not only of all 
dissents when petitions are denied. It would equally require pub- 
lie recording of dissents from the granting of petitions. Due re- 
gard for all these factors touching the administration of our cer- 
tiorari jurisdiction has determined m unbroken practice not to note 
dissent from the Court’s disposition of petitions for certiorari. 

But it has seemed to me appropriate to indicate from time to 
time the issues that are involved in a litigation for which review 
has been sought and denied. These cases, arising out of the long 
drawn-out Missouri Pacific reorganization, present another such 
instance. The denial of these petitions for certiorari does not 
definitively close the door for relief to security holders who claim 
forfeiture of their rights. The current Interstate Commerce Com- 
mission plan for the reorganization of the Missouri Pacific system 
has not been consummated. It may never be consummated. If 
carried to the stage of confirmation by the lower courts, review 
may again be sought here, perhaps with the benefit of additional 
light. But as the matter stands, two great questions are in contro- 
versy ; they are questions for which the Congress has not authorized 
the Interstate Commerce Commission to give final answers. 

The reorganization plan sustained by the lower court involves 
the forfeiture of existing securities of vast proportions. The Com- 
mission’s plan also eliminates existing corporations and directs 
financial power into new channels. These far-reaching conse- 
quences are based on the Commission’s predictions of the future. 
One is not remotely unmindful of the relevant elements and their 
meaning on which judgment in such matters must be based, nor of 
the diffidence with which courts should sit in judgment upon the 
Commission’s conclusions, by reminding that the Reorganization 
Act of 1933 (§ 77 of the Bankruptcy Act), 47 Stat. 1467, 1474, as 
amended, did subject to judicial review the determinations of the 
Commission and the processes which underlie them. 

In three years (1940, 1944, and 1949) the Commission has pro- 
posed forfeiture plans on the basis of estimates of future earnings 
of the three component parts of the Missouri Pacific lines. The 
estimates on which the Commission based its proposals to strike 
down hundreds of millions of dollars of securities were the same in 
1944 as in 1940. In 1949, the Commission recognized that the 1940 
and 1944 estimates and forfeiture proposals were unsound, to the 
extent of millions of dollars. 

In the eleven years since the Commission first proposed for- 
feiture on the basis of estimates of future earnings in this case, the 
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actual earnings of each of the three component parts of the Missouri 
Pacific lines have exceeded those estimates. Two of the three have 
earned, in those eleven years, more than twice as much as the esti. 
mates; one earned almost fifty percent more than the estimate. 

For the system as a whole, the actual earnings of the eleven 
post-estimate years averaged $18,000,000 per year more than the 
estimate on which the Commission’s forfeiture plan was based. For 
every million dollars of underestimate of future earnings the Com. 
mission’s forfeiture proposals would unjustly destroy twenty to 
twenty-five million dollars of securities. (For the basis of this 
ealeulation see my opinion in Bondholders, Inc. v. Powell, 342 U.§. 
921). The error indicated by the eleven years of actual earnings 
suggesis that the Commission undervalued the property in 1940 and 
1944 by $360,000,000 to $450,000,000. 

In 1949, when the Commission adopted higher estimates for 
each of the three components of the Missouri Pacifie lines and for 
the system as a whole, the Commission doubled the 1940 and 1944 
estimate of the future earnings of one of the three parts of the 
Missouri Pacific system. But the actual earnings of each of the 
three years since the 1949 estimate substantially exceeded even that 
doubled estimate. Similarly, though the Commission in 1949 sub- 
stantially increased the 1940 and 1944 estimates for the other two 
components of the system, their actual earnings for the three en- 
suing years were, in the case of one of these two sections of the 
system, double the Commission’s 1949 estimate, and, in the other, 
48 percent above the 1949 estimate. 

On the basis of the record of actual earnings so far available, 
the indicated error in the Commission’s 1949 increased estimates 
of future annual earnings is $11,500,000; this sum, multiplied 
twenty to twenty-five times, in accordance with the Commission’s 
procedures in determining the amount of forfeitures in railroad 
reorganizations, implies a wiping out, under the 1949 plan, of 
$230,000,000 to $287,500,000 of junior security holder interests. 

Besides the rights which the Commission has thrice deemed 
valueless, it has proposed to substitute securities less valuable than 
what bondholders at present own. The total stated amount of 
Missouri Pacific system bonds, stocks, and accumulated, unpaid in- 
terest and preferred dividends, whose owners would suffer what 
amounts to partial or entire forfeiture, exceeds three quarters of a 
billion dollars. 

Of these, the Missouri Pacific preferred and common stock, the 
two junior securities owned by the public, may be considered in 
connection with the estimates on which the Commission in its 1949 
plan proposes to forfeit one in large part and the other entirely. 
The present preferred stock has a par value of $100 per share; in 
addition, as the Commission and the lower courts have noted, ac- 
cumulated dividends (now approximately $150 per share) must be 
taken into account. As to each share, having this aggregate law- 
ful claim of $250 of participation in the railroad’s property, the 
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Commission’s plan would wipe out as valueless some $217, and to 
allow $43 as of some value. At the present dividend rate, the Com- 
mission’s finding in effect assumes that the Missouri Pacific system 
can earn on its present preferred stock not more than $2.15 per 
share. The actual earnings on this stock, in the eleven years since 
the Commission first began to issue its plans for the Missouri Pacific, 
have been $17 per share per year, or eight times the increased esti- 
mate made by the Commission in 1949. In the three years since 
the Commission ruled that the present preferred stock has a value 
of only $43 per share the company has earned more than $43 on 
each share. 

As to the Missouri Pacific common stock: in 1940, 1944, and 
1949 the Commission ruled that this stock is without value—. e., 
that the railroad system will in the years subsequent to the making 
of the estimates be unable to earn one cent on its common stock. 
The actual earnings on each share of this stock, in the eleven years 
since the Commission first declared it valueless, have averaged $10 
a year. 

It might be expected that when the Commission has, at three 
different periods, made estimates of future earnings for each of 
three component portions of a railroad system, as well as for the 
system as a whole, and in effect for various classes of its securities 
some of the errors inevitable in each of the numerous estimates 
would be overestimates, and some would be underestimates. In 
this Missouri Pacifie proceeding, the Commission’s errors have in- 
variably been underestimates—for the system as a whole, for each 
part of the system, for different classes of securities, in 1940, again 
in 1944, and once again in 1949. 

This picture is of course drawn with a broad brush. Many 
vther factors would enter into the whole fiscal story of estimated 
earnings, actual earnings, miscaleulations, foreseeable factors left 
out of account, unforeseeable factors, ete., ete. They would not 
affect the essentials here indicated—the uniformity of erroneous 
guessing, the invalid assumptions of such guessing, the tenuous na- 
ture of the process whereby vast interests were adversely affected, 
the inadequate basis for exercising the judicial scrutiny demanded 
by Act of Congress, etc., ete., etc. Even more than did the Seaboard 
situation the whole record in the Missouri Pacific reorganization 
proves ‘‘not the mischance of a mere guess. It calls into question the 
whole process of dealing with this problem. . . . the record of these 
railroad reorganizations at the hands of the Interstate Commerce 
Commission and specia] masters and courts have inevitably aroused 
deep scepticism as to expertise in this field, or, at least, as to reliance 
in deereeing drastic forfeitures on the basis of it. It is not to be 
wondered that both the Executive and the Congress have recorded 
dissatisfaction with the heavy incidence of forfeiture decreed by 
the courts, not by virtue of specific authorization, but as a matter 
of judicial administration.”’ 
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Cost of service is an important element in determining the reasonableness of a rate, 
and evidence on that issue should be presented at the initial hearing and will 
not be received de novo by the Court. 


Baltimore & Ohio v. United States. 


On June 18, 1952, a three-judge court for the Eastern District of 
Missouri, Eastern Division, granted a motion of defendants to dismiss 
the suit seeking to set aside the order of the Commission fixing reason. 
able rates in No. 30074, Texas Citrus and Vegetable Growers and Shippers 
v.A., T. & 8. F. Ry. Co., (279 I. C. C. 671). Quoting from the opinion 
of the Court: 


The carriers (plaintiffs here), on March 21, 1951, filed a petition 
for reconsideration and rehearing, and as the basis therefor claimed 
that the rates prescribed by the Commission were confiscatory, 
and if made effective would deprive them of their property without 
due process of law in contravention of the Fifth Amendment to the 
Constitution of the United States, and sought opportunity to 
offer proof on this question. The Commission granted reconsidera- 
tion on the record as made, but did not permit the submission of 
additional evidence. On January 7, 1952, the Commission issued 
its further report and order modifying the rates to some extent. 
On February 15, 1952, the carriers (plaintiffs here) again requested 
the Commission to grant a rehearing to afford the parties thereto 
an opportunity to offer proof in support of their averment that the 
rates prescribed in the order were confiscatory, which petition was 
denied by the Commission by its order dated March 7, 1952. 

The plaintiffs brought this action seeking to restrain the en- 
forcement of the order of the Commission dated January 7, 1952, 
and as grounds therefor alleged that the refusal of the Commission 
to grant a rehearing as requested was and is arbitrary and 
capricious and an abuse of its discretion, contrary to the provisions 
of the Interstate Commerce Act and that the rates prescribed are 
eonfiscatory. The plaintiffs desire to present testimony before this 
court on that issue, but do not here contend that the rates are not 
just and reasonable based on the record. 

The defendant, United States of America, and intervening 
defendants, Interstate Commerce Commission and Texas Citrus 
& Vegetable Growers and Shippers, have filed motions to dismiss. 
The plaintiffs have filed a motion to stay this cause, but with 
jurisdiction retained in the court, and to remand the cause to the 
Commission for the sole purpose of administrative determination 
by said Commission of the cost of transporting vegetables. 

The question for the court is whether or not the plaintiffs have 
a right to a trial de novo at this stage of the proceedings on the 
question of confiscatory rates. One of the important elements 10 
the determination of just and reasonable rates is cost of service, 
but ‘the question here is: When must such evidence be presented! 

In dealing with the question of confiscatory rates the Supreme 
Court in New York v. United States 331 U. S. 284, 1.c. 335 said: 
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‘* As stated in Manufacturers R. Co. v. United States, 246 
U. S. 457, 489-490, and in St. Joseph Stock Yards Co. v. United 
States, 298 U. S. 38, 53-54, correct practice requires that, where 
the opportunity exists, all pertinent evidence bearing on the 
issues tendered the Commission should be submitted to it in the 
first instance and should not be received by the District Court 
as though it were conducting a trial de novo.”’ 


In United States v. Capital Transit Company, 338 UU. S. 286, 
1.c. 291, the Supreme Court said: 


‘*Tt is also argued here that the orders should be set aside 
because they are confiscatory. But the record fails to show 
that this issue was properly presented to the Commission for its 
determination. Therefore the question of confiscation is not 
ripe for judicial review.’’ 


And in Alabama Public Service Commission v. Southern Rail- 
way Company, 341 U. S. 341, l.c. 348, the court said : 


‘‘And, whatever the scope of review of Commission find- 
ings when an alleged denial of constitutional rights is in issue, 
it is now settled that a utility has no right to relitigate factual 
questions on the ground that constitutional rights are in- 
volved.’’ 


In New York v. Umted States, supra, the District Court per- 
mitted the presentation of further evidence with respect to con- 
fiseation, but the Supreme Court said, 1.c. 336: 


‘‘Thus we think that if the additional evidence was neces- 
sary to pass on the issue of confiscation, the cause should have 
been remanded to the Commission for a further preliminary 
appraisal of the facts which bear on that question.’’ 


In Baltimore & Ohio Railroad Company v. United States, 298 
U. S. 349, testimony with respect to confiscation was permitted ‘in 
the District Court and approved by the Supreme Court, but that 
ease involved the division among carriers of the revenue resulting 


from admitted reasonable rates, and is not in point in this proceed- 
ing. 


The complaint before the Commission dealt only with rates 
and the plaintiffs here were therefore on notice of the rates sought 
and were required to answer that complaint before the Commission. 
The plaintiffs here seek to relitigate a factual question involved in 
the proceeding before the Commission on which they initially 
elected not to present evidence. Cost of service has long been 
recognized as an important element in the reasonableness of any 
rate. The Supreme Court in Manufacturers Railroad Company v. 
U. 8., 246 U. S. 457, at pages 488 and 489, discussed the subject 
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of confiscation and the presenting of evidence on that question 
before the courts. At page 489 the court said: 


‘‘Nevertheless, correct practice requires that, in ordinary 
cases (underscoring ours), and where the opportunity is open, 
all the pertinent evidence shall be submitted in the first 
instance to the Commission, and that a suit to set aside or annul 
its order shall be resorted to only where the Commission acts 
in disregard of the rights of the parties.’’ 


Rate cases such as this suit are among the ordinary cases 
referred to in the Manufacturers Railroad case, supra. The perti- 
nent evidence bearing on the issue of confiscation should have been 
submitted to the Commission in the initial hearing, but was not. 
Such testimony will not be received by the District Court in this 
suit. 

The plaintiff’s motion to stay and remand is accordingly 
overruled, and the defendants’ motion to dismiss is sustained, and 
the cause is ordered dismissed. 





Civil Service Commission’s rules and regulations relating to Hearing Examiners 
held invalid. 


Ramspeck, et al. v. Federal Trial Examiners Conference, et al. (No. 


11421) (See Practitioners’ Journal, January 1952, p. 369; Mareh 
1952, p. 648 ; June 1952, p. 924) 


The United States Court of Appeals for the District of Columbia, 
on July 16, 1952, affirmed the decision of Chief Judge Laws of the United 
States District Court for the District of Columbia which enjoined the 
Civil Service Commission from applying certain regulations which had 
been issued in connection with the assignments of work, compensation, 
ete., of Hearing Examiners appointed under the Administrative Pro- 
cedure Act. The decision of the majority of the Court was per curiam, 
as follows: 


The urgency of a speedy determination of this controversy is 
recognized by all parties concerned and accounts for the immediate 
hearing and consideration of the case by this court. 

It is the conclusion of the majority that the judgment of the 
District Court should be affirmed. Their views are in substantial 
accord with those of Chief Judge Laws of the District Court set 
forth in his opinion filed March 4, 1952, in Civil Action 5171-51 
of that court. Affirmed. 


Cireuit Judge Bazelon dissented. As the proceeding might be ap- 
pealed to the Supreme Court, the dissent may be of interest. Excerpts 
from the dissent follow: 


By enacting § 11 of the Administrative Procedure Act, Con- 
gress took from the agencies certain powers relating to control of 
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tenure and compensation which they had exercised over hearing 
examiners, and gave them to the Civil Service Commission.2? The 
congressional objective was to raise examiners from the level of 
‘‘mere employees of an agency’’ to a status more consistent with 
the quasi-judicial duties they are called upon to perform. Pursuant 
to § 11, the Commission issued the regulations under attack here. 
These provide for (1) the ‘‘separation’’ of hearing examiners by 
the Commission’s standard reduction in force procedures; (2) the 
classification by the Commission of hearing examiner positions with- 
in an agency according to the level of difficulty of cases which 
examiners filling these positions will handle; (3) the assignment of 
eases by the agencies to hearing examiners on these various levels, 
according to the difficulty of the case; and (4) the promotion by 
the Commission of hearing examiners within an agency from one 
grade to another. Each of these regulations is held by the trial 
court and this court to be invalid because it falls outside the scope 
of the governing statute. I disagree. 

The basis for the contention that hearing examiners are insula- 
ted from reduction in force is the provision in § 11 of the Ad- 
ministrative Procedure Act that ‘‘ Examiners shall be removable by 
the agency in which they are employed only for good cause estab- 
lished and determined by the Civil Service Commission * * *.’’ 
(Emphasis supplied). It is said that this language evidences a 
congressional intent to shelter hearing examiners from agency ac- 
tion designed to meet such ordinary exigencies as lack of funds, 
personnel ceilings and decreases in the amount of work an agency 
has to handle. ‘‘Good cause,’’ under this view, means no more than 
“‘a personal shortcoming—malfeasance, incompetence, or some 
kindred disqualification * * *,’’ and hearing examiners can be re- 
moved ‘‘only’’ for such a reason. 

The ‘‘(s)trong reason (which) would be essential to support 
so strange a conclusion’”’ does not exist. Congress put ‘‘the entire 
tradition of the Civil Service Commission * * * to use’’ when it 
prescribed a new system of tenure for hearing examiners in § 11. 
An integral part of that ‘‘tradition’’ is that federal em- 
ployees are subject to reductions in force. Commission criteria for 
determining how a reduction in force should be accomplished are 
now a firmly embedded implementation of that ‘‘tradition.’’ It 
surpasses the bounds of reasonable inference to suppose that Con- 
gress, without explicitly saying so, intended to abandon this ‘‘tra- 
dition’’ in order to immunize hearing examiners from reductions 
in force. Where Congress did mean to change certain ‘‘traditions’’ 
and practices existing at the time the Administrative Procedure Act 
was passed, it did not flounder in a sea of indirection. 

The classification, rotation and promotion regulations are so 
closely tied that, as a practical matter, they require joint considera- 
tion. The classification regulations set up a system of grade classi- 


2 Hereinafter referred to as the Commission. 
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fications for hearing examiners which describe the qualifications o 
the examiners for each grade and specify the kind of proceeding 
in which examiners of a given grade shall preside. Hearing exanj. 
ner positions have been allocated by the Commission to the varioys 
agencies according to this general plan. For some agencies, th 
Commission has determined that all the positions allocated shall bp 
at the same grade; in other agencies, it has determined that ther 
shall be as many as five grades. The allocation of several grade 
to a given agency is based upon the Commission’s determination 
that the cases at which hearing examiners preside in that agency 
vary considerably in difficulty and importance. The rotation regu. 
lations provide that ‘‘Insofar as practicable, examiners shall be 
assigned in rotation to cases of the level of difficulty and importance 
that are normally assigned to positions of the salary grade they 
hold.’’ This contemplates that the agency will classify cases before 
hearing, assigning the more difficult and important ones, for ex. 
ample, to examiners with higher grades. Finally, the promotion 
regulations authorize and establish a procedure for the promotion 
of individual hearing examiners by the Commission from one grade 
to another within the agency. The agency may elect to fill a 
vacancy by promotion, either from the ranks of its own examiners 
or from the ranks of other agency personnel. If the agency elects 
the former group, the Commission alone selects the individual there. 
from and the agency is bound by the Commission’s choice. [f, on 
the other hand, the agency elects the latter group, it can select the 
individual therefrom but the Commission may exercise a veto power 
over such choice. 

Briefly stated, the substance of the broadside attack on the 
regulations is this: § 11 of the Administrative Procedure Act re- 
quires that hearing examiners ‘‘shall be assigned to cases in rota- 
tion so far as practicable * * *.’’ Appellees read this to mean that 
cases assigned for hearing within an agency shall, in effect, be 
docketed regardless of their complexity; that a hearing examiner, 
as he finishes one task, will simply be given whatever case happens 
to be next in line ; that since all the examiners within a given agency 
will be doing the same work, any difference in grade classification 
and pay would be not only unfair, but illegal; and that since all 
the examiners within a given agency will be of the same rank, there 
will be no oceasion for individual promotions within the agency. 
Underlying this construction of the Act is the notion that classifi 
cation, rotation according to case difficulty and individual intra- 
agency promotions will give the agencies control over hearing ¢x- 
aminers’ compensation and thus destroy that independence from 
agency control which Congress intended the Administrative Pro- 
cedure Act to assure hearing examiners. 

Appellees’ view, which is adopted by the court, goes much 
farther along the road toward complete examiner independence 
than Congress itself was willing to travel. In enacting § 11, Cor 
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gress sought to strike a balance between the need for administrative 
efficiency and expertise and the need for freeing hearing examiners 
from dictation or intimidation by the agencies. Accordingly, Con- 
gress did not adopt any of the extreme proposals to isolate hearing 
examiners from the agencies or insulate them completely from ex- 
pressions of the agencies’ views. For example, it rejected the idea 
of a completely separate Government-wide ‘‘pool’’ of hearing ex- 
aminers which some experts had favored. And it turned down 
another proposal for greater autonomy than § 11 provides ‘‘ chiefly 
on the ground that it will remove the examiners from real respon- 
sibility to the agency charged with the administration of law.’’ In- 
stead, Congress adopted the less extreme proposal of removing from 
the agencies and giving to the Commission wide powers over the 
selection, compensation and removal of hearing examiners. This 
was the means adopted to end ‘‘the present situation, in which ex- 
aminers are mere employees of an agency.’’ 

I cannot find in the simple congressional directive of assign- 
ment ‘‘to cases in rotation so far as practicable * * *’’ an intent to 
enact appellees’ far-reaching proposals. Freezing all examiners 
within an agency into one grande and mechanical assignment of 
eases would go a long way toward dissipating the administrative 
expertise upon which courts now rely in giving deference to ad- 


‘omotion 
‘omotion 
1e grade 
oO fill a 
‘aminers 
Vv elects 
al there. 


Tf on ministrative judgments. For usually it is through long experience 


in a particular field that expertness is acquired. Yet under the 
appellees’ view, specialization by hearing examiners would depend, 
in large part, upon chance in the assignment of cases. Anomalous 
results would follow. In the Civil Aeronautics Board, for example, 
an ex-pilot who has heard nothing but airman certificate cases 
: might suddenly find himself at sea in an intricate corporate control 
ie = relationship case under § 408 of the Civil Aeronautics Act. And a 
vals freshman Interstate Commerce Commission hearing examiner who 
; has dealt only with simple route extensions might be saddled with 
the great responsibility of a rate-making case with nation-wide 
implications. 
fication The House Report on the Administrative Procedure Act, in 
age referring to the rotation provision—the focal point of appellees’ 
“ee case—says that ‘“‘examiners may be permitted to specialize and be 
tae assigned mainly to cases for which they have so qualified.’’ And 
loesid: the Senate Report says that ‘‘The Commission would ezercise its 
geod powers by classifying examiners’ positions and upon customary 
ing examination through its agents, shift examiners to superior classi- 
ny tend fications or higher grades as their experience and duties may re- 
is a. quire.’? Taken together, these reports clearly recognize that indi- 
vidual ability and specialization were not to be abandoned as a 
part of the pattern of expertise so vital to the administrative 
process. 
_ Moreover, the Attorney General’s Committee on Administra- 
tive Procedure informed Congress before it passed the Administra- 
tive Procedure Act that many agencies employed hearing examiners 
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in different grades and salaries. This was the situation in the 
Federal Communications Commission, United States Maritime Com. 
mission, National Labor Relations Board, Civil Aeronautics Author. 
ity and Interstate Commerce Commission, among others. Had 
Congress meant to change this well-established practice, I do not 
think it would have left it to conjecture. Such a basic change would 
only have required a simple direction that ‘‘all hearing examiners 
within an agency shall be of the same grade.’’ 

The validity of the promotion regulations necessarily follows 
from the power to classify hearing examiners and assign cases ae. 
cording to the level of difficulty. Appellees contend that individual 
promotion of examiners within an agency is forbidden; that the 
Commission must authorize simultaneous promotion for all agency 
examiners. Under this view, individual promotion of examiners 
would be possible only by obtaining a transfer to another agency 
having a higher grade classification. Thus, it would create an in- 
centive for examiners to hop-skip from agency to agency in search 
of promotions. This would threaten administrative expertise in the 
same way as the uniform classification of hearing examiners within 
an agency and the mechanical assignment of cases. Testimony be- 
fore Congress prior to the passage of the Administrative Procedure 
Act indicates the importance of expertise and that one way of de- 
veloping a corps of expert hearing examiners in the Interstate Com- 
merce Commission, for example, was to recruit examiners in lower 
grades and, as they grew in experience and competence, to advance 
them to higher hearing examiner grades within the agency. Al- 
though Congress meant to place restrictions upon the authority of 
the agencies themselves to effect these promotions, it did not pro- 
hibit the Civil Service Commission from making intra-agency pro- 
motions. 

In sum, I do not think that the regulations contravene § 11 
of the Administrative Procedure Act. Whether these regulations 
are wise or could have been written differently is not a matter for 
our concern. 

Much of the attack upon these regulations is leveled at the 
possibility they offer for frustrating the purpose of the Administra- 
tive Procedure Act to free hearing examiners from agency domina- 
tion and coercion. That the possibility exists cannot be denied. 
But it is not so gross as to make the regulations invalid. I think 
we must assume, moreover, that Congress was amply aware of this 
possibility but that, in the light of the other considerations discussed 
above, it was unwilling to write the statute in such manner as to 
guarantee elimination of this possibility. Congress had a right to 
rely upon the administrators to keep faith with the spirit of the 
statute. The record in this case does not reveal that that confidence 
was misplaced. If individual instances of abuses should arise in the 
future which threaten to thwart the spirit of the statute, the means 
are available to put the matter right. 

I would reverse the judgment of the District Court. 
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“! the Gadiolus and gladiolus bulbs are agricultural commodities. 
tie Plrida Gladiolus Growers Association, et al. v. United States. (No. 
Had 2095-T ) 


do not A three-judge Court for the Southern District of Florida, Tampa 
> Would Division, has held that gladiolus and gladiolus bulbs are ‘‘agricultural 
‘miners commodities’’ within the exemption of Section 203(b) (6), and to that 
extent has enjoined the Commission’s decision in MC-C-968, Determi- 
follows nation of Exempted Agricultural Commodities, 52 M. C. C. 511. Quot- 
ividwal ing from the decision of the Court: 
hat the ‘‘The basic question here is whether or not cut gladiolus and 
ageney gladiolus bulbs are ‘agricultural commodities’ within the meaning 
of See. 203(b) (6) of the Interstate Commerce Act, 49 U. S. C. A. 
303(b) (6), which, inter alia, exempts motor vehicles carrying ‘agri- 
cultural commodities’ from the regulatory requirements of Part II 
of said Act, except those relating to qualification and maximum 
hours of service of employees, and to safety of operation or 
standards of equipment. 
‘‘The question has now received a specific legislative answer. 
An Act approved July 9, 1952 (Public Law 472—82nd Congress, 
chap. 599, 2nd Session, S. 2357) provides ‘that clauses (4a) and 
(6) of subsection (b) of Sec. 203 of the Interstate Commerce Act 
1 lower are amended by inserting after ‘agricultural’ in each such clause 
dvance the following : ‘ (including horticultural ).’ 
y. Al- ‘*There can be no doubt that these cut flowers and bulbs are 
rity of ‘horticultural’ commodities, horticulture being the science of grow- 
ot pro- ing fruits, vegetables, flowers, or ornamental plants. Horticulture 
xy pro- is recognized as a segment or division of agriculture. ‘Agriculture’ 
is a broader term than ‘farming.’ The plants on which these 
e § ll flowers and bulbs grow are raised in open fields by tilling the soil, 
lations just as any other agricultural crop. 
ter for ‘* Although the institution of this suit ante-dated the passage 
of the statute above mentioned, the statute is merely declaratory 
at the of the general law as it existed when suit was brought. The courts 
nistra- have long defined the term ‘agriculture’ to include horticulture, 
omina- which embraces, amongst other things, the raising and culture of 
Jenied. nursery stock. United States v. Turner Turp. Co. (CA-5) 111 
| think Fed. (2) 400; Ginn v. Forest Nursery Co. (Tenn.) 52 8S. W. (2) 
of this 141; State v. Wertheimer Bag Co. (Ala.) 43 So. (2) 824, text 829; 
cussed Keeney v. Beasman (Md.) 182 Atl. 566, 103 A. L. R. 1515; Stuart 
r as to v. Kleck (CA-9) 129 Fed. (2) 400; Jones v. Gaylor Guernsey 
ight to Farms (CA-10) 128 Fed. (2) 1008; Fromm Bros., Inc. v. United 
of the States, 35 Fed. Supp. 145; State of Washington v. Christensen, 
fidence 137 Pac. (2) 512, 146 A. L. R. 1302; Fla. Ind. Comm. v. Growers 
in the Equipment Co. (Fla.) 12 So. (2) 889. Any doubt on the subject, 
means however, is now conclusively settled by the above mentioned statute, 
so far as Sec. 203 of the Interstate Commerce Act is concerned. 
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‘In its order and report, dated April 18, 1951, No. MC-C-968, 
entitled ‘Determination of Exempted Agricultural Commodities,’ 
52 M. C. C. 511, the Commission found and determined that nursery 
stock, flowers, and bulbs are not agricultural commodities within 
the meaning of Sec. 203(b)(6), supra. Plaintiffs here, who are 
engaged in raising, shipping and transporting cut gladiolus and 
gladiolus bulbs, seek, and are clearly entitled to, an injunction 
restraining the enforcement of the Commission’s order just men- 
tioned, which has the effect of denying to motor carriers transport- 
ing these commodities the exemptions created by Sec. 203(b) (6), 
supra, to which they are clearly entitled while engaged exclusively 
in transporting said commodities. 

‘*Let injunction issue restraining enforcement of said order.” 





Contract motor carrier. 
Empire Box Corp. v. Willard Sulzberger Motor Co., 104 F. Supp. 762. 


On May 6, 1952, the court in the above case held that under an 
agreement whereby a motor carrier leased vehicles to a corporation for 
transportation of paper material between Pennsylvania, New Jersey 
and New York, supervised the operations, assumed responsibility for 
maintenance of the vehicles and for the safe delivery of the cargo, main- 
tained necessary insurance as required by the contract, and indirectly 
assumed liability for costs of employment compensation insurance and 
social security taxes; and the corporation assumed nothing more than 
its liability for transportation charges due under the contract, exer- 
cised no control or supervision over the operations, except that usually 
exercised by the shipper, and had exclusive possession and control of 
vehicles only in and around the plants of the corporation, the motor 
carrier was a contract carrier by motor vehicle within the meaning of 
the Interstate Commerce Act and was therefore subject to regulation 
under the act notwithstanding the rental agreement. 





Court enjoins Commission Section 13(4) Montana intrastate decision. 
State of Montana et al. v. United States et al. (No. 586) 


The United States District Court for the District of Montana is- 
sued a preliminary and final opinion, filed July 24 and August 13, 1952, 
respectively, granting a preliminary injunction and a permanent in- 
junction against enforcement of the Commission’s order of May 20, 
1952, in No. 30674, Montana Intrastate Freight Rates and Charges, 284 
I. C. C. 167. 

The proceeding related to general increases approved as to inter- 
state rates not applied by the State Commission to intrastate rates. 

On the question of discrimination against interstate commerce, the 
Court held that the Commission’s order was not sustained by a sufficient 
or any finding as to what amount of revenue was required from inter 
state traffic in Montana to enable the railroads to operate efficiently; 





SEPTEMBER, 1952 1049 





—_ 


and that the order was therefore invalid and in excess of the Commis- 
sion’s authority under Section 13(4) of the Act. 
In its preliminary opinion the Court said that: 


In the North Carolina case (325 U. S. 507), one of the defects 
in the Commission’s findings was that ‘‘it made no finding as to 
what amount of revenue was required to enable these railroads to 
operate efficiently.”’ * * * it now appears to us that the same 
deficiency exists in the findings attached to the order here under 
review. Undoubtedly the Commission properly took official notice in 
this hearing of its findings and order in Ex Parte 168, * * *. It 
is there found, or it may be inferred therefrom, that an increase in 
interstate rates of 8 percent is required to produce sums sufficient 
to permit railroads within the western territory, which includes 
Montana, to procure the required amount of revenue. * * * The 
record of those proceedings appears to be devoid of any statement 
or finding to the effect that the 8 percent will be sufficient on the 
assumption that a like increase be procured thereafter in respect 

r an to intrastate rates. * * * 

n for * * * Here the Commission has made no finding that when the 
ersey interstate increases are collected the railroads will still be short of 
y for the required revenues whatever these may be. * * * 

main- Nor does the order, findings and report now under review 
-ectly supply the missing facts or findings. 


Rejecting the argument made by counsel for the Commission that 
the order in question should be sustained on the findings and evidence 
with respect to preference and prejudice as to persons and localities, 
the Court in its final opinion said: 


So far as the Georgia Commission case (283 U. S. 765, 764) is 
concerned, we think that it does not constitute authority for such a 
lation position here. The order (in that case) had to do with rates on but 
four related products, namely, chert, clay, sand and gravel. The 
indication by the Supreme Court that typical instances of prefer- 
ence and prejudice, with respect to these few products, would 
justify a general order with respect to such products does not sug- 
gest to us that we would be warranted in holding that the few in- 
stances of preference and prejudice listed in the present report and 
order, relating in the main to petroleum products, sugar beets, live- 
stock, cement, coal and ore and concentrates could be so typical of 
the shipments of manifold unrelated products as to constitute a 
basis for the order here in question. * * * 


* * * we adhere to our former holding that the findings as to 
| preference and prejudice as between persons and localities will not 
.. the sustain the general order now before us. 


cient 


nter- 
ntly; 


The Court permanently enjoined the Commission from enforcing its 
final order in No. 30674. 
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0. Regulation 
(2. Interstate Commerce Act 


Since section 216 (i) is solely a legislative direction to the Commission for its 
gidance in prescribing just and reasonable rates, it is not a provision of law which 
an be violated by a motor carrier. MC-C-964, Fleetlines, Inc. v. Northern Trans- 
portation Co., ........ M. C. C. ........ , June 30, 1952, Div. 2. 


06. Commission Jurisdiction 


An undertaking by a railroad to deliver traffic from its rail terminal across a 
river by barge constitutes an extension of the carrier’s rail transportation service 
as defined in section 1(3) and requires a certificate of convenience and necessity 
under section 1(18), citing 271 I. C. C. 806, 100 I. C. C. 383. Where the effect of a 
proposed extension of a line of railroad is to invade the territory of another, the 
Commission has jurisdiction over the extension even though the line might otherwise 
be considered to be a spur or industry track except under section 1(22), citing 270 
U.S. 266. F. D. 17454, Chicago, B. Q. R. Co., Construction, SE ott 
july 16, 1952, Div. 4. ; 

The continuing interstate character of a shipment moving from a point in one 
sate to a point in another state is not destroyed merely because such shipment 
temporarily comes to rest in the origin state, where there was an original and con- 
tinuing intention that the shipment should ultimately resume its movement to the 
interstate destination. MC-1]2898, Phipps Common Carrier Application, not to be 
printed, May 26, 1952, Div. 5. 

Where proposed motor carrier operations in interstate commerce are conducted 
within contiguous municipalities or within a commercial zone and are not performed 
under a common control, management or arrangement, no authority from the 
Commission is required since the operation is within the exemption of section 
203(b)(8), citing 28 M. C. C. 299. MC-36171, Sub 2, Jacksonville Beach Truck Line 
iasuea-Pelieen. not to be printed, June 17, 1952, Div. 5. | 

Where the movement of empty vehicles is incident to their use for the trans- 
portation of agricultural commodities exempt under section 203 (b)(6), no specific 
authority for the movement is required. MC-8948, Sub 21, Western Truck Lines 
Extension—Parker, not to be printed, June 3, 1952, Div. 5. 

While willingness of a foreign carrier cannot confer jurisdiction upon the Com- 
mission not otherwise conferred upon it by the Act, it does have jurisdiction over 
the participation by United States carriers in unlawful joint international rates, 
since these carriers have the alternative of participating in joint international rates 
or may publish rates applicable to or from the border, citing 280 1.C. C. 15. Insofar 
a international transportation takes place within the United States, the Commission 
may require defendants subject to its jurisdiction to cease from joining in the main- 
tenance of rates which are unlawful for such transportation, citing 283 U. S. 654, 
73 1.C. C. 311, 329. No. 30585, Consolidated Mining & Smelting Co. v. B. & O. 
_ SE , July 7, 1952, Div. 2. 


07. Administrative Procedure 


While inadvertence may be a sufficient excuse for failure to comply with pro- 
cedural requirements, a party may not be relieved of the consequences of his own 
mistake, in circumstances where such action would affect the substantive rights of 
third parties. Authority to enlarge territorial scope of application will be denied 
where competitors have not been notified of proposed amendment. MC-59247, 
4 a Motor Freight Co. Extension—New Jersey, not to be printed, May 14, 

, Div. 5. 

Whether or not a protesting motor carrier’s operations are being conducted in 
accordance with its operating authority should be the subject of a separate proceeding 
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and are not to be determined in a proceeding in which it is only a protestant. 
MC-107403, Sub 128, Matlack Extension—Liquids in Bulk, not to be printed 
June 2, 1952, Div. 5. 

The Commission is not bound by highly technical rules of evidence where the 
enforcement of such rule would be impracticable or would work an undue hardship, 
and where the lack of supporting documents did not materially prejudice protestants, 
MC-92983, Sub 45, Miller Extension—Alcobhol, not to be printed, June 25, 1952, Div. 5. 

Where no employees of the Commission’s Bureau of Motor Carriers appeared 
as counsel or testified as witnesses and no objections to the qualifications of the 
examiner were made before the close of the hearing, the proceeding is valid, citing 
53 M. C. C. 365, Distinguishing Riss Case, 341 U. S. 907. MC-I11395, Sub 1, Pirkle 
Extension—Wisconsin, ........ M. C. C. ......... May 22, 1952, Div. 5. 

Evidence as to shipments moving beyond the territory involved in an extension 
application is admissible where such shipments would be consolidated with those 
moving to points in the proposed territory. MC-107515, Sub 38, Refrigerated 
Transport Co. Extension—Frozen Foods, not to be printed, June 19, 1952, Div. 5, 


10. Carriers 
13. Carrier Status 


In determining whether a transporter of property is engaged in for-hire carriage, 
the Commission applies the primary business test, citing 42 M. C. C. 193, and 
whether or not the transportation performed is for the purpose of profiting from 
the transportation charge, citing 127 F. 2nd 967, 128 F. 2nd 155, and 93 F. Supp. 517. 
MC-112332, Meat—Produce Dispatch Common Carrier Application, not to be 
printed, June 25, 1952, Div. 5. 

In applying the tests of the Craig Case, 31 M. C. C. 705, to determine whether 
a carrier is a contract carrier or common carrier, the ultimate test is the nature 
of the carrier’s holding out to the public, which is not to be determined solely by 
the carrier’s representations nor by strictly legalistic concepts of holding out. 
gga 7, Towers Extension—lowa and Indiana, not to be printed, May 27, 
1952, Div. 5. 

Where applicant’s equipment and proposed service would not differ substantially 
from that provided by common carriers, but he proposes to dedicate his service 
solely to one shipper, the operation is that of contract carriage, citing 31 M. C. C. 
- — Vidas Contract Carrier Application, not to be printed, May 26, 
1952, Div. 5. 

The specialization necessary to constitute a contract carrier service may consist 
of nothing more than the devotion of all of a carrier’s efforts to the service of a 
particular shipper, or, at most, a very limited number of shippers under a continuing 
arrangement which makes the carrier virtually a part of shipper’s organization. 
MC-105809, Sub 5, Mack Transportation Co. Extension—New York, not to be 
printed, June 10, 1952, Div. 5. 


20. Franchises 
21. Necessity 


It may be presumed that all shippers prefer single-line to multiple-line service, 
but such preference alone does not warrant authorization of additional operations 
nor does it suffice as a predicate for a finding that public convenience and necessity 
require the service of a new carrier. MC-112858, Moody Common Carrier Appli- 
cation, not to be printed, June 3, 1952, Div. 5. 

On reconsideration, common carrier passenger authority granted where proposed 
operation involving transportation of fellow-employes to and from work is modified 
so as to conform with hours-of-service regulations. MC-112548, Cooper Common 
Carrier Application, ........ M. C. C. ........ , June 3, 1952, Div. 5. 

Where a grant of interstate operating authority would result in common control 
of applicant and another interstate carrier, grant of authority will be conditioned 
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upon prior approval of common control under section 5(2), citing 39 M. C. C. 620, 
@M.C.C. 710. MC-112628, B & W Transport Co. Contract Carrier Application, 
not to be printed, June 19, 1952, Div. 5. ! 

Denied, where proposed operations of ski school operator are held to be neither 
common nor contract carrier operations. MC-111912, Ritter Common Carrier 
Application, not to be printed, May 26, 1952, Div. 5. 

Denied, where potential traffic volume would not support additional bus 
operation, highway conditions are poor and proposed operation would require viola- 
tion of maximum weight limitation of bridge on route. MC-112932, Binghamton- 
Sa — Coach Corp. Common Carrier Application, not to be printed, June 3, 
1952, Div. 5. 


GRANTED 


MC-112249, Sub 1, Shoemaker Common Carrier Application, not to be printed, 
June 18, 1942, Div. 5. ; en . 

MC-109708, Sub 2, Kramer Common Carrier Application, not to be printed, 
May 26, 1952, Div. 5. 


GRANTED IN PART 


MC-111729, Sub 1, Armored Carrier Corp. Common Carrier Application, not 

to be printed, June 3, 1952, Div. 5. 
ogy | Gerard Common Carrier Application, not to be printed, June 20, 

1952, Div. 5. 
ae Barfield Common Carrier Application, not to be printed, June 17, 
1952, Div. 5. 
. gt gg Sub 1, Sands Contract Carrier Application, not to be printed, June 
19, , ats > 
eng gle Gealt Common Carrier Application, not to be printed, June 17, 
1952, Div. 5. 


DENIED FOR FAILURE OF PROOF 


Py ae Roemer Contract Carrier Application, not to be printed, June 27, 

, Div. 5. 

oe as Meinen Contract Carrier Application, not to be printed, May 29, 
, Div. 5. 

om. Mattox Common Carrier Application, not to be printed, May 19, 
, Div. 5. 
MC-111763, Corn Belt Transportation Co. Contract Carrier Application, not 

to be printed, May 29, 1952, Div. 5. a 

a aes Reeder Common Carrier Application, not to be printed, June 18, 
, Div. 5. 

Pn tae Capozolli Contract Carrier Application, not to be printed, June 23, 
, Div. 5. 


22. Quality 


Where the application sought authority to transport goods having a prior or 
subsequent movement by rail or water, such a restriction will be imposed, where 
proof of public need is limited to this type of operation. Since the seller of an 
operating right should not in the absence of radically changed conditions or other 
special circumstances thereafter be granted duplicating authority which by tacking 
will allow the performance of service within the scope of the rights sold, appropriate 
estrictions against tacking will be imposed. MC-59247, Sub 2, Linden Motor Freight 
Co. Extension—New Jersey, not to be printed, May 14, 1952, Div. 5. 

Where the proposed service is to be limited to specialized parcel-delivery service, 
a maximum weight restriction of 75 pounds per parcel will be imposed. MC-112869, 
Anderson Common Carrier Application, not to be printed, June 2, 1952, Div. 5. 

The transportation of Military vehicles on ordinary flat-bed trailers secured by 
wooden blocking and chain binders does not constitute use of special equipment 
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within meaning of St. ae age Case, 53 M. C. C. 277, citing 48 M. C. C 473. 
MC-C-1256, Rowe Transfer & Storage Co. v. Malone Freight Lines, not to be 
printed, June 30, 1952, Div. 5. 

Authority to transport heavy machinery does not include authority to haul parts 
for heavy machinery as a separate undertaking. A carrier authorized to haul ma- 
chinery may transport parts therefor only when such parts are being transported 
with the machinery, although the parts may move in a separate vehicle if movin 
at the same time and in the same manner, citing 48 M. C. C. 199. MC-77424, Sub ? 
on Dn res Extension—Machinery Parts, not to be printed, May 26, 
l iv. 

The term “commodities in bulk” means fungibles which can be poured, scooped 
or shoveled and which generally are of such size that they cannot be handled piece 
by piece, such as liquids not in containers, sand, coal, cement and grain. Meat, 
shipped loose and without wrappers, is not a bulk commodity. Commodities are 
considered to be “commodities injurious to other lading” are only those which are 
injurious notwithstanding proper loading. MC-111290, Sub 1, ‘a Extension— 
Packing House Products, m. % G , June 18, 1952, Div 

Where a highway is relocated AY given the number Ae of the former 
route, a carrier's certificate will be revised to show the changed route designation 
of the old road, and in the absence of proof of need for service to intermediate 
points on the newly constructed highway, applicant will be authorized to operate 
over the new road as an alternate route, serving no intermediate points. MC-7228, 
Sub 8, Home Transfer & Storage Co., Extension—Stanwood, not to be printed, 
June 20, 1952, Div. 5. 

Authority to transport iron and steel articles does not include the right to 
transport set-up farm machinery and tractors, citing 52 M. C. C. 391. Parts for 
farm machinery or tractors when moving in connection with the machinery on which 
they are to be installed may be transported without additional authority. MC- 
111472, Sub 16, Diamond Transportation System Extension—Rock Island, not to be 
printed, June 2, 1952, Div. 5. 

A_ proposed restriction to transportation “in truckloads” will not be approved 
since it is ambiguous, difficult to enforce and inconsistent with duties of common 
carrier. MC-75812, Sub 103, Lang Transportation Corp. Extension—Petroleum, not 
to be printed, May 26, 1952, Div. 5. 

Since a common carrier of new school furniture is required to serve the general 
ublic without discrimination a restriction limiting service “to institutions of learn- 
ing” will not be imposed, notwithstanding that applicant and interveners agreed to 
the restrictive amendment of the application. MC-112755, Sub 1, Jackson Transpor- 
ag Corp.—Extension—New School Furniture, not to ‘be printed, May 26, 1952, 

iv. 5. 

Where a motor carrier is authorized to transport (1) machinery and machinery 
parts and (2) mining and construction materials, equipment, and supplies, the 
authority to transport machinery and machinery parts is not limited to movements 
to or from mining or construction sites, citing 51 M. C. C. 363, 51 M. C. C. 735, 52 
M. C. C. 368. The expression “mining and construction materials, equipment and 
supplies” means mining and construction materials, mining and construction equip- 
ment and mining and construction supplies. A carrier’s right to transport mining 
and construction equipment, materials and supplies depends upon whether, at the 
time they are accepted for transportation, they must be of such character as to have 
virtually no other use, or be consigned to a mining or construction site for use 
there, or move under such circumstances as to negative any other use. The authority 
to transport machinery parts does not include authority to — rt automobile 
parts, citing 52 M. C. C. 391, 33 M. C. C. 340, 48 M.c.C 5. 52 M cca 
167 F. 2nd 825. Paint is not a construction material or sup We mR eS. used 
in construction, as distinguished from maintenance. MC-C-120], Pierce Auto Freight 
Lines v. Converse, Scistsns Mi ike Rie. sccscresy A ty Ue, Uae. 3. 
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23. Grandfather 


In order to be entitled to a grandfather certificate, the applicant’s burden is to 
show bona fide operation as a common carrier by motor vehicle on June 1, 1935, 
within the territory for which application is made and that it has so operated since 
that time, except for interruptions of service over which it had no control. In order 
to justify revival of a grandfather application which has been dead for more than a 
decade, a good excuse for applicant’s inaction must be shown and a definite case 
of a failure of justice demonstrated, since there must be an end to litigation. 
MC-47052, Schwartz Trucking Corp. Common Carrier Application, not to be printed, 
May 26, 1952, Div. 5. 


24. Extensions 


Where the need for motor carrier service is augmented by the construction of a 
large plant, all carriers engaged in substantial operations in the general area of the 
plant should be allowed equal opportunity to exploit the new source of revenue, 
particularly where the new traffic has been made available by chance and not 
through the promotional activity of any particular carrier. MC-7/46, Sub 47, United 
Truck Lines Extension—Malaga Reduction Plant, not to be printed, May 22, 1952, 
Div. 5. 

Denied, where any deficiency in present service could be overcome by a closer 
cooperation between existing carriers now interchanging the involved traffic. MC- 
72140, Sub 22, Shippers Dispatch Extension—Clyde, me. Ss Ge ...:g 
1952, Commission. 

An applicant’s burden of proof is not discharged by a mere lack of opposition 
to the application. MC-107403, Sub 128, Matlack Extension—Liquids in Bulk, not 
to be printed, June 2, 1952, Div. 5. 

hile the number of witnesses offered to prove need for a proposed service is 
not determinative of the issue, applicant will not be granted authority in excess of 
that for which a need has been shown. MC-73618, Sub 3, Bivins Extension—Four 
Counties, not to be printed, May 27, 1952, Div. 5. 

Follow-the-traffic doctrine er to permit contract carrier to serve shipper’s 

new plant location, citing 47 M. C. C. 894. MC-95314, Sub 3, Borough Haulage Co. 
Extension—Various Commodities, not to be printed, July 7, 1952, Div. 5. 
__ In absence of need for through service, grant of authority restricted against 
joinder with other authority presently held by applicant for the purpose of providing 
through transportation. MC-95540, Sub 202, Watkins Motor Lines Extension— 
Indianapolis to South Georgia, not to be printed, June 3, 1952, Div. 5. 

Key-point restriction removed in substituted motor-for-rail service where no 
change in competitive situation would result. MC-19201, Sub 39, Pennsylvania Truck 
Lines Extension—Canton, i ok) ee , July 7, 1952, Commission. 

The transportation of dangerous explosives should be granted with extreme 
caution and only upon evidence of a real and existing need for such service. The 
inability of connecting carriers to arrive at satisfactory through rate arrangements 
does not establish public convenience and necessity. MC-78632, Sub 76, Hoover 
moe Co. Extension—Dangerous Explosives, not to be printed, July 15, 

, Div. 5. 

Remote or infrequent occurrences of damage to shipments or delay in furnishin 
equipment does not indicate a genuine inadequacy of existing service. MC-1192, 
ub 1, Brewster Trucking Corp. iaesion, not to be printed, June 27, 1952, Div. 5. 

The fact that a connecting carrier would prefer to interline shipments with a 
non-competitive carrier such as peo is no basis for authorizing a new competi- 
tive service. MC-931, Sub 9, Falls Cities Transfer and Storage Co. Extension— 
Borden, not to be printed, June 27, 1952, Div. 5. 

The reasonableness of existing rates or the alleged failure of existing carriers 
to Bem rry joint through rates are not proper issues in an extension proceeding. 
M -29566, Sub 20, Southwest Freight Lines Extension—Petroleum Products, not to 
be printed, June 30, 1952, Div. 5. 

The fact that a solvent applicant is a subsidiary of a company in bankruptcy does 
hot prevent a finding of fitness. Whether or not the applicant has the corporate 
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power to extend its operations is not an issue in an extension case, citing 17 M.C.¢ 
413. Where a public need for a proposed transportation service exists, an appli- 
cation will not be denied merely because the motor carrier applicant is a subsidiary 
of a railroad, citing 21 M. C. C. 725. MC-61616, Sub 44, Missouri Pacific Transpor- 
tation Co. Extension—Houston-Corpus Christi, not to be printed, July 7, 1952, Div. 5. 

While evidence of past operations performed under color of right may be 
considered as evidence of public need, evidence of operations knowingly unlawfully 
conducted is not admissible. Even if there is a need for the continued service, the 
application would be denied for lack of fitness. MC-42798, Sub 1, Russo Extension— 
Attleboro, not to be printed, June 27, 1952, Div. 5. 

Issuance of interstate certificate reflecting operations conducted solely within 
single state under second proviso of section 206(a) denied where no improved service 
to public would result and as resulting in duplicating authorities, citing MC-97461, 
Sub 1, decided 1-29-52. MC-2228, Sub 33, Merchants Fast Motor Lines Extension— 
Additional Routes, not to be printed, June 19, 1952, Div. 5. 

Where another carrier is substituted as applicant subsequent to hearing, ap- 
proval of extension of operations will be conditioned upon substituted applicant’s 
filing of evidence of fitness in affidavit form with thirty days allowed for filing of 
objections to substituted applicant’s fitness. MC-11220, Sub 44, Gordons Transports 
Extension—Sugar, not to be printed, June 20, 1952, Div. 5. 

Where a proposed contract carrier operation can be performed as readily by 
common carriers, the latter’s present lack of equipment is no basis for a grant where 
common carriers express willingness to acquire additional needed equipment. MC- 
2185, Sub 13, Black Extension—Philadelphia, not to be printed, June 23, 1952, Div. 5. 

The follow-the-traffic doctrine does not apply where the expected diversion of 
traffic is neither an accomplished fact nor certain to take place within a definite 
foreseeable time. MC-239, Sub 13, Ecklar-Moore Express Extension—Alcobol in 
Bulk, not to be printed, June 18, 1952, Div. 5. 

In an extension proceeding, if the evidence shows that motor carrier service is 
already available between the points involved, the applicant’s burden is to show 
that the existing service is inadequate. MC-110834, Sub 2, Morelli Extension— 
Fertilizer, not to be printed, May 29, 1952, Div. 5. 

Inquiries for service by prospective shippers of household goods, in the absence 
of any evidence indicating any substantial inadequacy in existing services available 
to the public, do not show a need for the service of another carrier. MC-105434, 
Sub 1, Shander Extension—New Furniture, not to be printed, May 27, 1952, Div. 5. 

Elimination of gateway points in operations presently conducted denied where 
reduced transit time would change competitive situation. MC-45194, Sub 2, Lattavo 
Bros. Extension—Gateway Elimination, not to be printed, June 5, 1952, Div. 5. 

Where applicant is in financial difficulties, and application is pending for approval 
of acquisition of control by another carrier, it is doubtful that applicant is fit to 
conduct the proposed operation. MC-52912, Sub 17, Motorways Extension—Alternate 
Route—U. S. Highway 75, not to be printed, June 18, 1952, Div. 5. 

Where an application is based upon a future, rather than present, need the 
statutory requirement of proof is not met by — evidence of future need of an 
indefinite and conjectural nature. MC-52903, Sub 7, Metropolitan Convoy Corp. 
Extension—New Brunswick, not to be printed, June 23, 1952, Div. 5 

In order to develop a healthy transportation system in a particular territory, 
a certain degree of competition should be encouraged, and a second carrier will be 
authorized where the shipper’s traffic will be sufficient for and will require the 
facilities of both carriers, citing 46 M. C. C. 1001, 47 M. C. C. 831. MC-30378, 
Sub 27, Associated Transports Extension—Kansas, Se, ore , June 17, 1952, 
Commission. 

The fact that a plant —~y to be served is not now in operation is no bar 
to a grant of authority when it is reasonably certain that the service will be re- 
quired in the near future. The fact that a point is more than 10 miles from a 
carrier's regular route does not mean that the point cannot be an off-route point, 
since that is a question to be decided in each case in the light of all relevant circum- 
stances. MC-78632, Sub 79, Hoover Motor Express Extension—Pride, not to be 
printed, June 16, 1952, Div. 5. 
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Authority to use shorter route for movement of empty equipment authorized 
where earlier availability of equipment will not improve service to public, applicant 
is long-haul interstate operator, while protestants are predominantly intrastate 
carriers, and no change in competitive situation will result. MC-103370, Sub 32, 
Rest Motor Lines Extension—Empty Equipment, not to be printed, May 27, 1952, 
Div. 5. 

GRANTED 


F. D. 17684, Nashville, C. & St. L. Ry. Construction and Operation, not to be 
printed, May 23, 1952, Div. 4. 

W-388, Sub 6, Waterman Steamship Corp. Extension—California Eastbound, 

De hs , July 8, 1952, Div. 4. 

MC-109877, Sub 4, Brooks Extension—Brick, not to be printed, June 19, 1952, 


Div. 5. 

F. D. 17765, Duluth, S. S. & A. R. Co. Construction, not to be printed, June 20, 
1952, Div. 4. 

ga nd 3, Sauers Extension—East Cambridge, not to be printed, June 
10, 1952, Div. 5. 

FF-185, Sub 1, Adanac Freight Forwarders Extension of Operations, ........ 1. C. C. 

, June 4, 1952, Div. 4. 

W-587, Sub 25, Foss Launch & Tug Co. Extension—Explosives, not to be 
printed, June 3, 1952, Div. 4. 


GRANTED IN PART 


MC-35628, Sub 173, Interstate Motor Freight System Extension—Packard Plant, 
not to be printed, May 21, 1952, Div. 5. 

MC-41491, Sub 1, Kedney Warehouse Co. Extension—Devils Lake, 

, May 28, 1952, Div. 5. 

MC-4405, Sub 254, Dealer's Transport Co. Extension—Reading, not to be printed, 
May 19, 1952, Div. 5. ; 

MC-29647, Sub 17, Charlton Bros. Transportation Co. Extension—Connecting 
Routes, not to be pent. May 16, 1952, Div. 5. 

MC-39406, Sub 7, Central Motor Lines Extension—Regular Routes, not to be 
printed, June 9, 1952, Div. 5 

MC-92633, Sub 5, Zirbel Truck Lines Extension—Liquid Aluminum sulphate, 
not to be printed, May 27, 1952, Div. 5. 

MC-60317, Sub 2, Madsen Extension—Special Operations, not to be printed, 
May 27, 1952, Div. 5. 

MC-35628, Sub 174, Interstate Motor Freight System Extension—Bristol, not to 
be printed, May 29, 1952, Div. 5. 

MC-1263, Sub 3, J. H. McCarty Extension—Kansas City Commercial Zone, 
not to be printed, June 17, 1952, Div. 5. 
moe . Sub 1, Owens Extension—Fertilizer, not to be printed, June 16, 

, Div. 5. 

_ W-435, Sub 8, Sause Bros. Ocean Towing Co. Extension—Lumber, not to be 

printed, June 20, 1952, Div. 4. 

MC-104819, Sub 58, McBride Extension—Frozen Foods, not to be printed, 
July 9, 1952, Div. 5. 
mone Sub 2, Staker Extension—Morgan County, not to be printed, July 9, 

, Div. 5. 

MC-110814, Sub 2, Linkenboger Extension—Five States, not to be printed, 
June 30, 1952, Div. 5. 
mie’ Sub 47, Miller Extension—Vegetable Oils, not to be printed, June 27, 
22, 


iv. 5. 
. mcFene, Sub 46, Miller Extension—Mosalem, not to be printed, June 30, 1952, 
. 


MC-29910, Sub 26, Arkansas Motor Freight Lines, Extension—Bauxite, not to 
be printed, June 17, 1952, Div. 5. 

MC-29566, Sub 27, Southwest Freight Lines Extension—Clay Products, not to 
be printed, June 17, 1952, Div. 5. 





1058 I. C. C. PRACTITIONERS’ JOURNAL 





_ MC-13719, Sub 1, Qualteri Extension—Boulder, not to be printed, June 17, 1952, 
iv. 5. 
_ MC-109478, Sub 13, Worster Extension—II\linois, not to be printed, June 23, 1952, 


iv. 5. 
MC-75651, Sub 27, R. C. Motor Lines Extension—U. S. Highway 1, not to be 
printed, June 20, 1952, Div. 5. 
MC-111281, Sub 2, Miller Transfer Co. Extension—Mathieson Site, not to be 
printed, June 17, 1952, Div. 5. 
- _ Pifer Common Carrier Application, not to be printed, June 10, 1952, 
iv. 5. 
MC-76430, Sub 9, Miller Transport Co. Extension—Kearny, not to be printed, 
June 10, 1952, Div. 5. 
oe ae Sub 8, Meneely Extension—Clay County, not to be printed, June 10, 
2, Div. 5. 
wt. Sub 4, Schlomer Extension—Montana, not to be printed, June 10, 
a: Eo 
MC-82160, Sub 3, Mountain Road Auto Freight Co. Extension—Yakima, not to 
be printed, June 3, 1952, Div. 5. 
MC-105881, Sub 21, M. R. & R. Trucking Co. Extension—Jacksonville, not to 
be printed, June 3, 1952, Div. 5. 
MC-107739, Clipper Van Lines Extension—Numerous States, ........ M. C. C. ... 
June 17, 1952, Commission. 
wnt Sub 21, Johnson Extension—Virginia, not to be printed, June 20, 
2, Div. 5. 
MC-110148, Sub 10, Transit, Inc., Extension—Liquid Commodities, not to be 
printed, June 2, 1952, Div. 5. 
_ MC-100592, Sub 4, Stuffo Extension—Pipes, not to be printed, May 29, 1952, 


Div. 5. 
MC-107496, Sub 21, Ruan Transport Corp. Extension—Roxana, not to be 


printed, May 29, 1952, Div. 5. 
MC-101458, Sub 3, National Cartage Co. Extension—Commodities in Bulk 
not to be printed, May 27, 1952, Div. 5. 
- — 87, Sub 3, Lyon Extension—Fencing, not to be printed, May 27, 1952, 
5. 
ee oe Sub 17, St. Jobns Motor Express Co. Extension—Tallow, May 26, 
, Div. 5. 
DENIED FOR FAILURE OF PROOF 


MC-29566, Sub 11, Southwest Freight Lines Extension—Eastern States, not to 
be printed, July 7, 1952, Div. 5. ; 

MC-59751, Sub 1, Calabrese Extension—Pittsburgh Area, not to be printed, 
July 9, 1952, Div. 5. 

MC-17593, Sub 14, Pierce Auto Freight Lines Extension—San Jose, not to be 
printed, {use 27, 1952, Div. 5. 
n ay ok - I, Nagy Extension—New Jersey Piers, not to be printed, June 
/, s IV. 2. 

MC-76266, Sub 75, Merchants Motor Freight Extension—Independence, not to 
be printed, June 25, 1952, Div. 5. 

MC-788, Sub 3, McMahon Transport Co. Extension—Special Operations, not to 
be printed, June 27, 1952, Div. 5. 

MC-28067, Sub 3, Williams Motor Transfer Extension—Points in Rhode Island, 
not to be printed, June 17, 1952, Div. 5. 
wn bes Sub 11, Hockman Extension—Garments, not to be printed, June 19, 

, Div. 5. 

MC-59069, Sub 30, Southwestern Freight Lines Extension—Dangerous Explosives, 
not to be printed, June 17, 1952, Div. 5. 

MC-64806, Sub 3, Thomas Trucking Co. Extension—Floor Coverings, not to be 
printed, June 20, 1952, Div. 5. 

MC-111290, Sub 5, Wilson Extension—Frozen Fruit Concentrates, not to be 
printed, May 27, 1952, Div. 5. ‘ 

MC-111067, Sub 1, Peterson Extension—Building Materials, not to be printed, 
May 26, 1952, Div. 5. 
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MC-105266, Sub 35, Allen Motor Lines Extension—Off-Route Points, not to be 
printed, May 27, 1952, Div. 5. [ 

MC-14059, Sub 1, Larsen Extension—Additional Commodities, not to be printed, 
May 26, 1952, Div. 5. 

MC-13900, Sub 9, Midwest Haulers Extension—Providence, not to be printed, 
May 21, 1952, Div. 5. 

MC-61117, Sub 1, Suter Extension—Paper, not to be printed, May 14, 1952, 


Div. 5. 
MC-108404, Sub 3, Merchants Delivery Moving and Storage Co. Extension— 

Maine, not to be printed, oe! 27, 1952, Div. 5 

MC-107698, Sub 10, Tri-State Refrigerated Lines Extension—California, not to 
be printed, gone 3, 1952, Div. 5. 

MC-95627, Sub 2, Nelms Extension—Specified Commodities, not to be printed, 
June 3, 1952, Div. 5. ; 

MC-87928, Sub 24, Automobile Transport Extension—Texas, not to be printed, 
May 27, 1952, Div. 5. 

MC-52339, Sub 23, Keystone Freight Lines Extension—Dangerous Explosives, 
not to be printed, May 29, 1952, Div. 5. cag 

MC-29566, Sub 22, Southwest Freight Lines Extension—Building Materials, not 
to be printed, May 29, 1952, Div. 5 
fe ne Sub 3, Wiley Extension—Frenchtown, not to be printed, May 26, 
1952, Div. 5. 

W-957, Sub 2, Wardlaw Extension—Various Commodities, ........ 1. C. Co wu... 
June 19, 1952, Div. 4. 

MC-88300, Sub 12, Dixie Transport Co. Extension—Pulpboard, not to be printed, 
June 18, 1952, Div. 5. ; 

MC-43038, Sub 372, Commercial Carriers Extension—Airplane Wings, not to be 
printed, June 17, 1952, Div. 5. 

MC-52110, Sub 55, Brady Transfer and Storage Co. Extension—Illinois, not to 
be printed, '- 5, 1952, Div. 5. 
ets - Sub 1, Carman Extension—Vermiculite, not to be printed, June 18, 

, Div. 5. 

MC-79476, Sub 12, Youngs Motor Truck Service Extension—Asphalt, not to be 
printed, June 23, 1952, Div. 5. ' ; 

MC-96098, Sub 14, Follmer Contract Hauling Extension—Building Materials, 
not to be printed, June 20, 1952, Div. 5. 

MC-103654, Sub 18, Schirmer Transportation Co. Extension—Petroleum Products, 
not to be printed, June 20, 1952, Div. 5. 

MC-68349, Sub 12, Rowe Transfer & Storage Co. Extension—Louisiana, not to 
be printed, June 17, 1952, Div. 5. 

MC-72139, Sub 2, Claveau Extension—Off-route Points, not to be printed, 
June 20, 1952, Div. 5. 


24.1. Alternate Routes 


Reduction in mileage from 322 to 292 approved. MC-52877, Sub 3, Chicago-St. 
Louis Express Extension—Alternate Route, not to be printed, May 29, 1952, Div. 5. 
_ Authorized, subject to restrictions. MC-2202, Sub 73, Roadway Express Exten- 
sion—Alternate Routes, not to be printed, June 27, 1952, Div. 5. 

Denied, for applicant’s failure to show that it is presently a substantial and 
effective competitor between termini of proposed route. MC-80430, Sub 52, Gateway 
te cas Co. Extension—U. S. Highway 63, not to be printed, May 28, 1952, 

iv. 5. 

__ Mileage reduction from 373 to 275 approved where no new service to public 
will result. MC-105902, Sub 3, Penn Yan Express Extension—Alternate Route, not 
to be printed, May 27, 1952, Div. 5. 


27. Transfer 


Water carrier permit transfer approved. F. D. 17683, Holstrom Transportation 
Service Certificate Transfer, not to be printed, June 30, 1952, Div. 4. 
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29. Abandonment 


In determining whether or not the continued operation of a branch line imposes 
an undue burden on a railroad, the determination of the out-of-pocket cost of 
handling branch line traffic on other system lines by allocating 50 percent of the 
revenues assigned beyond the branch as the measure of such cost is not unreasonable. 
In abandonment proceedings since roadway depreciation is a mere bookkeeping 
expense and not money actually spent, it may not be included as an out-of-pocket 
expense in measuring the burden of operation. F. D. 13907, Chicago & North 
Western Ry. Co. Abandonment, 4S ee June 2, 1952, Commission. 


AUTHORIZED 


1.81 miles. F. D. 17741, Peoria & Pekin Union Ry. Co. Abandonment, not to 
be printed, June 12, 1952, Div. 4. 

15.6 miles. F. D. 17718, Sanford & Eastern R. Corp. Abandonment, not to be 
printed, June 24, 1952, Div. 4. 

15.1 miles. F. D. 17441, Rock Island Southern Ry. Co. Abandonment, not to be 
printed, May 23, 1952, Div. 4. 

0.47 mile. F. D. 17707, Illinois Central R. Co. Abandonment, not to be printed, 
May 26, 1952, Div. 4. 

1.067 miles. F. D. 17674, Western Maryland Ry. Co. Abandonment, not to be 
printed, May 26, 1952, Div. 4. 

6 miles. F. D. 17560, Ligonier Valley R. R. Co. Abandonment, not to be 
printed, May 28, 1952, Div. 4. 


30. Finances 
31. Scope of Regulation 


While the Commission has authority under section 20a to authorize the receiver 
of a bankrupt to issue receiver's certificates, in granting this authority the Commis- 
sion does not determine or pass upon the rights of the holders of such certificates 
or the priority of their lien with respect to other liens upon the debtor’s property. 
F. D. 17754, Port Angeles Western R. Co. Receiver’s Certificates, not to be printed, 
May 22, 1952, Div. 4. 

Proposed options whereby employees or officers may be afforded opportunity to 
purchase stock of a carrier are not securities within the purview of section 214, 
and no authority is required in order to issue the options. F. D. 17784, Pacific 
Intermountain Express Co. Stock, not to be printed, June 13, 1952, Div. 4. 


34. Purpose 


Stock and notes authorized to enable new corporation to purchase portion of 
line previously authorized to be abandoned. F. D. 17785, Cotton Plant—Fargo Ry. 
Co. Securities, not to be printed, June 16, 1952, Div. 4. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17829, Louisville & Nashville R. Co. Equipment Trust Certificates, not to 
be printed, July Il, 1952, Div. 4. Net interest cost—2.95%. 

F. D. 17787, Baltimore & Obio R. Co. Equipment Trust Certificates, not to be 
printed, June 13, 1952, Div. 4. Net interest cost—3.22%. 

F. D. 17755, Chesapeake & Ohio Ry. Co. Equipment Trust Certificates, not to be 
printed, ~ 22, 1952, Div. 4. Net interest cost—2.97%. 

F. D. 17752, Central of Georgia Ry. Co. Equipment Trust Certificates, not to be 
printed, May 26, 1952, Div. 4. Net interest cost—3.31%. 

F. Be. 19777, Chicago & North Western Ry. Co. Equipment Trust Certificates, 
not to be printed, June 19, 1952, Div. 4. Net interest cost—3.29%. 

F. D. 17786, Minneapolis, St. P. & S.S. M. R. Co. Equipment Trust Certificates, 
not to be printed, June 18, 1952, Div. 4. Net interest cost—3.28%. 
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F. D. 17813, Virginian Ry. Co. Equipment Trust Certificates, not to be printed, 
July 3, 1952, Div. 4. Net interest cost—2.78%. 

F. D. 17800, Missouri Pacific R. Co. Trustee Equipment Trust Certificates, 
not to be printed, July 2, 1952, Div. 4. Net interest cost—3.26%. 

F. D. 17768, Seaboard Air Line R. Co. Equipment Trust Certificates, not to be 
printed, June 3, 1952, Div. 4. Net interest cost—3.03%. 


STOCK AUTHORIZED 


MC-F-2898, Detroit & Canada Tunnel Corp. Stock, not to be printed, June 19, 
1952, Div. 4. Stock purchase option agreement. 

F. D. 17772, Chesapeake & Obio Ry. Co. Stock, not to be printed, June 26, 
1952, Div. 4. Employees stock purchase plan. 

F. D. 17784, Pacific Intermountain Express Co. Stock, not to be printed, June 13, 
1952, Div. 4. Stock purchase option agreement. 

F. D. 17779, Chicago & Eastern Illinois R. Co. Stock, not to be printed, June 
10, 1952, Div. 4. Stock dividend. 

F. D. 17825, Southern Pacific Company Stock, not to be printed, July 10, 1952, 
Div. 4. Stock split. 


50. Service 


56. Accessorial 


Where the continuation of the practice of carriers in performing unloading 
services on fruits and vegetables at New York and Philadelphia provides advantages 
for both carriers and consignees, consignees should be required to assume part of 
the cost of a service formerly provided by the carrier free of charge but which, 
because of increased costs, cannot be borne by the carriers alone. J & S 5500, 
ce Charges on Fruits and Vegetables at New York and Philadelphia, 


ae eet , May 7, 1952, Commission. 


57. Allowances 


60. Charges 
61. Rate Making 


_ Where a carrier has canceled the suspended schedules, but has not abandoned 
its proposal eventually to publish such rates, it is entitled to a findin papecta 
the lawfulness of the i, nage schedules, citing 178 I. C. C. 742, 743. I & S M-3622, 
Classifications—Burial Cases, ........ i he ae , June 3, 1952, Div. 3. 

The basing of rates solely upon fully distributed costs would ignore the value 
of the service to the shipper, citing 281 1. C. C. 47, 63. While through rates often 
reflect less than a combination of local rates, a through rate which equals the com- 
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bination of local rates is not unreasonable on wastewood where the practice is of 
long standing and the carriers moving the low-rated traffic do not have the oppor- 
tunity later to participate in the movement of the higher-rated traffic resultin 
from the processing of the inbound commodity. J & S 5850, Sugar Cane—Wastewood 
in Florida (Intrastate), fo ae , May 19, 1952, Commission. 

fine coal to port cities where the coal is in com- 


studies deal oy 279 I. C. C. 171, 174. No. 30631, 
ove Paper Co. v. Aberdeen & Rockfish R. Co., ........ CC. ...... Jame 3, 5. 
iv. 2. 

Where the unduly low class rates of a single carrier require other competing 
carriers to publish competitive commodity rates, the only solution is a prescription 
of minimum reasonable class rates, citing 51 M. C. C. 289. MC-C-1144, Central 
States Motor Freight Bureau v. Ready Truck Lines, yes as ies , May 26, 
1952, Div. 2. 

In determining the lawfulness of the rates on that part of an international 
movement which takes place in the United States, the Commission compares the 
joint international rate with those for a similar total domestic transportation 
service, citing 280 I. C. C. 15. International rates may properly be somewhat 
higher than those published for domestic movements of the same commodities 
without being unreasonable for the transportation within the United States, citing 
155 I. C. C. 488, 185 I. C. C. 399, 229 1. C. C. 546. Mo. 30585, Consolidated Mining 
& Smelting Co. v. B. & O. R. Co. ........ AA eee , July 7, 1952, Div. 2. 

Since a shipper has no duty to tender more than the minimum weight, the 
reasonableness of a proposed rate must be tested in the light of the minima. This 
reasonableness cannot be based upon an assumption that there will always be 
higher-rated traffic moving in the same vehicle. J & S M-3573, Metal Articles and 
Nut Meats, East to Pacific Coast, mn. , June 20, 1952, Div. 2. 


62. Passenger Fares 
Increased minimum fares for pullman accommodations approved to meet 


increases in operating costs. J & S 5982, Minimum Pullman Fares Between Points 
in the United States, ot ae , July 10, 1952, Div. 3. 


63. Commodity Classification 


_ The civilian jeep is properly classified as a passenger automobile for transporta- 
” purposes, vex. 117 C. Cls. 534. No. 30255, Aerovias Sud Americana v. A. C. L. 


NA a) ee , May 7, 1952, Commission. d 

While the nature of a commodity, not its purchase or sale price, the commercial 
demand for it, or the use to which it is put, determines the rate which should be 
applied thereon, citing 152 I. C. C. 434, 436, the use to which it is put and the bill 
of lading soueees may be considered in determining the nature of the commodity. 
While single tubular steel sections of uniform diameter throughout, used in making 
kingposts or masts, may take a steel pipe rating, when several sections of different 
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diameters are welded together to form an unfinished steel kingpost or mast, the ship- 
ment takes the rating of masts or spars. No. 30865, Gulf Shipbuilding Corp. v. 
Southern Pacific Co., a ae , May 20, 1952, Div. 3. 

While an article may not be classified according to its different uses, it is proper 
to refer to the use for which an nem . designed in order to determine what it is, 
citing 47 M. C. C. 215, 235 I. he manufacturer’s description of the 
commodity for sales yee } ts % "ieee for transportation purposes. In 
classification, all grades the same article should be grouped and take the same 
rating, except under particular circumstances, citing 259 I. C. C. 360, 49 M. C. C. 501. 
MC-C-1235, Ranger Joe v. Biter’s Transfer Co., eg SS , June 30, 1952, 
Div. 2. 


the shipping documents, controls the ses eee rate, citin 
1066, Firestone Tire & Rubber Co. v. Norwalk Truck 
June 30, 1952, Div. 2. 


64. Rate Structure 


The maintenance of different levels of rates for the transportation of the same 
commodities, between the same points is unlawful. MC-C-1201, Pierce Auto Freight 
Lines v. Converse, m. G G. , May 26, 1952, Div. 5 

Tennessee intrastate rates and charges on coal and wood held to discriminate 
against interstate commerce. No. 30720, Tennessee Intrastate Rates and Charges, 

ey Se eee , May 19, 1952, Commission. 

“Controversies over a limited number of rules should not necessitate holdin 
the entire adjustment of the rate structure involved in Dockets 28300 and 28310, 
in view of the effort expended in the results to date, and where individual adjust- 
ments may be made in separate proceedings brought for that purpose where such 
adjustments are not voluntarily made by the carriers. No. 28300, Class Rate In- 
vestigation, 1939, ........ St ae , May 23, 1952, Div. 2. 

In authorizing general rate increases, continuance of established rate parities 
was not a fixed policy of the Commission. No. 30412, Alston—Lucas Paint Co. v. 
Alabama Great Southern R. Co., . «Meas Mis , June 23, 1952, Div. 2. 


65. Rate Level 


Method of determining weight of liquified gas in tank cars held to have been 
properly applied and to have correctly reflected amount transported. No. 30867, 
Huston v. Abilene & Southern Ry. Co. ........ Ay ae , June 17, 1952, Div. 2. 

Since ratewise, grains are considered as a homogenous group which should not 
be disrupted except for compelling reasons, an ucts rate on barley malt which 
is the same as that on other competitive grain re cts ry — is not unreason- 
able. No. 30698, National Malting Co. v. D. a 7 i , 
June 17, 1952, Div. 2. 

Similar transportation characteristics held to warrant classification rating on 
burial cases comparable to that in effect on foot lockers. J & S M-3622, Classtfica- 
tions—Burial Cases, he’ ae , June 3, 1952, Div. 3. 

In the absence of special justification therefor, an exceptions rating should not 
: Ay her than the classification rating, citing 42 M. C. C. 716, 43 M. C. C 

-1091, Du Pont v. Super Service Motor Freight Co., me Se. Ge na : 
a 1952, Div. 3. 

When the classification ratings are less than reasonable, and higher ratings are 
warranted, they should be esta lished in the classification proper, -~, not aw 
exceptions. J & S M-3485, Paint Material—Atlanta to Mempbis, 
ny May 27, 1952, Div. 2. 


While rail carriers may establish lower rates on export and import traffic than 
on domestic traffic, there is nothing inherent in foreign commerce which entitles it 
to lower rates than those applicable on domestic traffic, citing 243 I. C. C. 525, 536; 
269 I. C. C. 141, 147. The Commission may prescribe import or export rates lower 
than domestic rates only when sufficient warrant therefor is shown, citing 255 

. C. C. 739. Export-import rates voluntarily established by carriers must comply 
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with sections 2 and 3 of the act. In the absence of a showing that it costs rail 
carriers more to perform the service, rail carriers cannot establish import-export rates 
involving foreign movement by air higher than those in effect on movements by water, 
No. 30255, Aerovias Sud Americana v. A. C. L. R. Co., ........ at a eae » May 7, 
1952, Commission. 

In dealing with the issue of reparation, the Commission may not limit con- 
sideration of reasonableness to a component of a through rate, but must examine 
the total through charges, citing 46 1. C. C. 343, 350; 185 I. C. C. 57, 58; 294 U. S. 
458; and where the overall charges were not unreasonable, re 
No. 30360 c*% Milling Co. v. Chicago & N. ‘ 
June 9, 1952, Div. 2. 

Where A poh ee rate applies only over a single carrier or system, the 
application of the rate over an alternate route or routes which reflect no greater 
circuity than usually approved in section 4 applications will not result in unreason- 
ably circuitous routing, citing 281 I. C. C. 705, 709. The intermediate rule does not 
limit to the direct route the application of the rate to the more distant point, and 
subject to circuity limitations, may be applied to other routes unless specifically 
restricted by tariff provision. No. 30780, Robertson Distributing Co. v. St. Louis-San 
Francisco Ry. Co ae , June 12, 1952, Div 

Where shipper requested car of such a size as would accommodate shipment 
oar was not overcharged because shipment could possibly have been Prom d on 
smaller car, where railroad was reasonable in assuming from shi ong description 


of shipment that a larger car was required. No. 30881, Young & v. Chicago & 
N. Ry. Co * 3 i , June 12, 1952, Div. 3. 

Proposed increased rates on ‘magnesite from Pacific Coast territory held un- 
reasonable where effect would be to increase ba ag and adversely affect western 
producers in shipping to principal markets. 1 & S 5890, Magnesite, Pacific Coast 
to East, 1.C.C. ......., June 4, 1952, Div. 3. 

In the absence of justification therefor, charges on a single shipment which 


exceed the aggregate of charges on two shipments the total weight of which is the 
same as that of a single shipment are unreasonable. MC-C-1186, Eljer Company v. 
Bowman Motor Freight, me: &..G. , May 23, 1952, Div. 3. 

Motor carrier rates on chocolate coating from Philadelphia to New York held 
unreasonable to extent in excess of those in effect from Hershey group to New York 
via Philadelphia. MC-C-1258, Blumenthal Bros. v. York Motor Express Co. ........ 
4 eae » July 8, 1952, Div. 3. 

Reduced ali-rail rates on pulpboard authorized to meet water competition and 
corresponding fourth-section relief granted. J & S 5978, Pulpboard, Plymouth to 
Westbrook, eg, June 25, 1952, Div. 2. 

Even though purpose of proposed rate reduction is to obtain traffic for empty 
westbound motor carrier movement and is compensatory, rate reduction disapproved 
where traffic is now moving 7 fe compelling competition is absent, and rate would 
be unreasonably low, citing 245 I. C. C. 207, 251 I. C. C. 361, 272 I. C. C. 781. In 
meeting motor carrier competition, rail rates on the same traffic as nearly as 
practicable should be on a parity with those published by motor carriers to and 
from the same points, except where rail carriers labor under a substantial disad- 
vantage in meeting motor carrier competition, citing 283 I. C. C. 219. J & S M-3901, 
oe Goods and Chemicals—Eastern Points, M. C. C. ........, June 10, 1952, 

iv. 2. 

The test of reasonableness of contract carrier rates is the cost to the contract 
carrier of rendering the service, citing 30 M. C. C. 651, 259 I. C. C. 475. Where 
respondent's aggregate operating cost is 15 cents a truck mile, rates which yield 
16 cents a truck mile including empty mileage, are reasonable minimum rates, 
citing 42 M. C. C. 633, 650. In determining charges for multiple deliveries, no 
additional charge need be made for the one delivery included in the rate, = 
51 M. C. C. 77. I & S M-3572, Salt—Grand Saline, Tex., - 

26, 1952, Div. 2. 

A truckload minimum weight should not exceed the amount which can reasonably 
and ordinarily be loaded in a truck of the capacity and size of vehicles which motor 
carriers normally use for intercity transportation, citin po gee we: 
M-3466, Classification of Sheet Steel Cans, _ ht ee , July 1, 1952, Div. 3. 
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Where two towns are adjacent and form an industrial group, rates to tne town 

39 miles beyond are unreasonable to the extent in excess of those to the nearer point. 
No. _ Chelsea Milling Co. v. N. Y. C. R. Coo, ........ oe GS nc. Sey Wee 
Div. 2. 
While market competition may be the basis for authorizing fourth-section depar- 
tures without respect to the rates existing to intermediate points, relief on that basis 
has been limited to instances where more favorable treatment of the more distant 
points than of the intermediate points was clearly justified, citing 280 I. C. C. 639, 
644, and in the absence of such justification, relief will be granted subject to a 
condition that rates to and from intermediate points not exceed those applicable at 
the more distant points, citing 241 I. C. C. 366, 375. F. S. A. 24262, Aluminum 
Sulphate from Bastrop, ........ 1. C. C. ......... June 25, 1952, Div. 2. 

Since the transportation characteristics of fresh-meat bones are as favorable 
as those of packing-house products, a higher rate on the former than on the later 
is not justified. No. 30392, Hygrade Food Products Corp. v. Fort Worth & Denver 
City Ry. Co., ........ 1. C. C. ......... June 24, 1952, Div. 3. 

Rate comparisons basis of finding that existing rates on liquified petroleum gas 
in tank-carloads from origins in Kentucky, West Virginia, Ohio and Pennsylvania 
to official-territory destinations are unreasonable. No. 30238, Virginia Gasoline & 
Oil Co. v. Alton & Southern Railroad, 1. C.C. ......., June 17, 1952, Commission. 

Fourth section relief granted authorizing higher rates to intermediate points 
where previous failure to ask such relief was claimed to be oversight or error where 
single-factor through rates were published to enable producers to meet market 
competition. J & S 5970, Caustic Soda, Ark., La., and Texas to Kansas City, ........ 
is. C. ........ May 2, ee, ew. Z. 

Carload rates on coal from certain producing areas held to be unduly prejudicial. 
os _ Slab Fork Coal Co. v. C. & O. Ry. Co., ........ 1. C. C. ......... May 26, 1952, 

iv. 3. 


66. Joint Rates and Divisions 


A joint rate is a rate that extends over the lines of two or more carriers and is 
made, unless required by the Commission in a proper proceeding, by arrangement 
or agreement between such carriers and evidence by concurrence or power of attor- 
ney, citing 163 I. C. C. 263, 265. Where northern and southern carriers publish a 
through rate in a tariff jointly issued by duly authorized agents of the carriers, the 
fact that the joint rate is the equivalent of the aggregate of the rates to and from 
the division point does not entitle the participating carriers to a division of the 
through rate in proportion to the individual rates to and from the division point 
in lieu of the deiten prescribed by the Commission. No. 24160, Divisions of 
Joint Interterritorial Rates Between Official and Southern Territories, oe Sans 
wuuny May 7, 1952, Commission. 

Evidence concerning divisions is of value in the determination of just and 
reasonable rail-barge joint rates where the unremunerative nature of the traffic to 
the barge line has resulted from the more rapid rise in its costs, rather than from 
inadequate divisions, distinguishihng 28 I. C. C. 250, 171 I. C. C. 175, 255 I. C. C. 617. 
| & S 5984, Sugar, Louisiana to the Southeast, A, =, ee , June 18, 1952, Div. 3. 

While the Commission under section 307(d) must prescribe joint rates for rail- 
barge transportation where such rates are required in the public interest, the possible 
effect upon the continuance of adequate rail service is an element to be considered 
in making that determination. No. 30792, Algonquin-Missouri Chemical Corp. v. 
ALT. & § F. Ry. Co 1. Cc. C. ......... Jame 20, 1952, Dav. 3. 


67. Tariffs 


The provisions of rule 56 of Tariff Circular No. 20, where published in a tariff, 
apply to any rate which exceeds the aggregate of intermediate rates in violation of 
section 4, and a complainant is entitled to reparation based on the aggregate of 
intermediate rates, regardless of their level, citing 222 1. C. C. 290, and no restriction 
in the application of a rate can change its status or availability as an intermediate 
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factor insofar as section 4 is concerned, citing 210 I. C. C. 95. The test of what are 
intermediate rates is the lowest combination which would have been a if 
the through commodity rates had been cancelled, citing 256 I. C. C. 541. Rates and 
charges increased as permitted in the ex parte proceedings may not be considered as 
prescribed rates within the meaning of the Arizona Grocery case, 284 U. S. 370, 
ag 211 1. C. C. 53, 56, and may be subject to reparation if found unreasonable. 
No. 30628, Consumers Power Co. v. Abilene & Southern Ry. Co., ........ os ee Se ee 
June 24, 1952, Div. 2. 


68. Discrimination 


eng is an unreasonable practice in violation of section 216 (b) notwith- 
standing the fact that Part Il does not specifically confer upon the shipper to 
designate the routing, citing 46 M. C. C. 237. When no routing instructions are 
given, a motor carrier has a duty to select the least expensive route unless it is an 
unreasonable one. MC-C-1168, Murray Co. v. Morrow, Ince., ........ M. C. C. ......., 
May 27, 1952, Div. 2. 

In order for a motor carrier to be guilty of a discrimination under section 
216 (d), the preference or prejudice must be undue and must be shown to be a 
source of advantage to the parties or traffic alleged to be favored and a detriment 
to other parties or traffic, citing 259 I. C. C. 584, 591. In the absence of a showing 
that the shippers or localities involved are in competition with each other, a mere 
difference in rates, standing alone, does not constitute undue prejudice, citing 46 
M. C. C. 131, 136. MC-C-964, Fleetlines, Inc. v. Northern Transportation Co., .... 
m. CC. , June 30, 1952, Div. 2. 


80. Unification 
81. Types Permissible 


__ Where contract carrier and common carrier transport commodities of widely 
different nature and employ different types of equipment, dual operation resulting 
from their common control would be consistent with interest, citing 56 


M. C. C. 175. MC-F-5003, Kowaski—Control—McCormac 
printed, May 20, 1952, Div. 4. 
It is the clear policy of Congress not to permit the same carrier or carriers 
under a common control to conduct both contract-carrier and common-carrier 
operations within the same territory, except upon a specific finding that such dual 
operations would be consistent with the public interest, citing 45 M. C. Cl. 
ae eae’) Riddle—Control—Contractors Transit, Inc., not to be printed, June 23, 

, Div. 4. 

The creation, preservation or extension of duplicate operations by separate 
motor carriers under common control which operations would otherwise be com- 
petitive will not be approved since the situation creates opportunity for unfair 
competitive practices, citing 39 M. C. C. 493. The fact that the carriers have not 
been competitive in the past is not controlling since the competitive potentiality 
continues to exist, citing 39 M. C. C. 373, 35 M. C. C. 521. MC-F-5041, Lebovitz— 
Control—Connecticut Motor Lines, oh oe , June 10, 1952, Div. 4. 

An extension of operations may be considered in a purchase transaction only 
where directly related to it, citing 56 M. C. C. 695, and then only pursuant to a 
request in the application and notice to the public, citing 39 M. C. C. 133. MC-F- 

40, New York Central R. Co—Purchase (Portion)—Railway Express Motor 
Transport, ........ M. C. C. .......,. May 20, 1952, Div. 4. 


Trucking Co., not to be 
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82. Control or Affiliation 


Where vendor operates only one truck and vendee none, but vendee’s controlling 
stockholder is an officer of a carrier operating over 20 vehicles, the control or man- 
agement in an common interest of the two carriers, or the power to control the 
carriers, would result from the proposed transaction, all vehicles must be included 
and the transaction is subject to approval under Section 5. MC-F-5053, Lauble 
Lines—Purchase—Dairyman’s Express, x. < < June 23, 1952, Div. 4. 

Section 5 is not limited to legal control through stock ownership but is con- 
cerned with the effectuation of control or management of two or more carriers in a 
common interest by whatever means accomplished, and with the power to control. 
oe Riddle—Control—Contractors Transit, not to be printed, June 23, 
195 iv 

Domination may spring as readily from subtle or unexercised power as from 
arbitrary imposition of command, quoting 327 U. S. 686, 693. The power to exercise 
control is not dependent upon some affirmative exercise of the power in order to 
amount to actuality of control, citing 172 F. 2nd 22, 26. Control includes the 
power to control within the meaning of section 5. MC-F-4760, Commercial Petroleum 
& Transport Co—Control—Commercial Carriers, Lee... , June 20, 1952, 
Div. 4. 

Where applicants propose to increase stock ownership from 50 to 100 percent 
of the stock of five carriers, the proposed transaction requires approval under 
Section 5, citing 35 M. C. C. 487. Approval of the acquisition of a non-carrier is 
also required where it is part of the same transaction, citing 36 M. C. C. 61, 72. 
SS Dek Capitani—Control—Rockland Coaches, ........ M. C. C. , June 17, 
l iV 

Approved as resulting in corporate simplification. F. D. 17573, Arkansas & 
techlaan Missouri Ry. Co. Control, & ya , July 14, 1952, Div. 4. 

Acquisition of additional shares of capital stock approved. F. D. _ Peoria 
& Bureau Valley R. Co. Control, not to be printed, June 5, 1952, Div. 4 

—— MC-F-4997, Dameo—Control—Broc way Fast Motor Freight, 
<<. , May 20, 1952, Div. 4. 


83. Acquisition or Merger 


Where vendee has been . om in interstate commerce under the second 


proviso of section 206 (a), and purchases the operating rights of another carrier, 
evidence of past operations under the proviso is evidence entitling the carrier to a 
corresponding interstate certificate, particularly where no_ new service will result, 
citing 38 M. C. C. 547, 57 M. C. C. 395. MC-F-4790, Fox & Ginn—Purchase— 
Belfast—Boston Transportation, Inc., not to be printed, July 10, 1952, Div. 4. 

Denied where proposed unified operation of commonly controlled carriers would 
result in new service which carriers cannot now provide in interline service, citing 
50 M. C. C. 5. MC-F-5008, Deaton Truck Line—Purchase (Portion) —Alabama 
Highway Express, a. t. < June 20, 1952, Div. 4. 

In purchase proceedings, applicants must establish the scope of vendor's opera- 
tions, including evidence as to equipment operated, ncy of service, routes 
traversed and commodities transported, in order that the mmission may appraise 
the effects of a proposed unification, particularly in those cases where dormancy 
is charged, citing 56 M. C. C. 739. MC-F-5026, Moore Motor Freight Lines— 
Purchase—W eil artage Co., not to be printed, July 1, 1952, Div. 4. 

Denied as resulting in a new service for which no public need has been shown, 
citing 40 M. C. C. 345. MC-F-4871, United Transports—Purchase—Lacy, not to be 
printed, June 30, 1952, Div. 4. 

Approved _as resulting in corporate simplification and strengthened financial 

ition. F. D. 17722, Fort Worth & Denver Ry. Co. Merger and Securities, not to 

e printed, June 5, 1952, Div. 4. 

Approved, to effect corporate simplification. F. D. 17700, New York Central 
R. Co Merger, not to be printed, June 18, 1952, Div. 4. 
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APPROVED 


MC-F-5218, Pacific Inter-Mountain Express Co—Purchase—Claypool, not to be 
printed, July 14, 1952, Div. 4. 
MC-F-5191, Jenkins Transportation Co.—Purchase—Oelrichs—Everett Corp., not 
to be printed, June 30, 1952, Div. 4. 
MC-F-5156, Cardwell Truck Service, Inc-—Purchase (Portion)—McDuffee Motor 
Freight, not to be printed, May 20, 1952, Div. 4. 
MC-F-4867, Leonard—Purchase (Portion)—Graves Truck Lines, not to be 
printed, June 30, 1952, Div. 4. 
MC-F-5150, Alamo Express—Purchase—Alamo Freight Lines, not to be printed, 
July 9, 1952, Div. 4. 
MC-F-4324, See Cartage—Purchase—Smith, S oe 
June 23, 1952, 
MC-F- so. Selltwood Transfer Co—Purchase (Portion)—Baggage & Omnibus 
Transfer Co., not to —o June 23, 1952, Div. 4. 
MC-F-5147, Enos— rchase—Slaugbter, not to be printed, May 27, 1952, Div. 4. 
MC-F-5138, Pacific Highway hee ag frag (Portion) —Green Transfer & 
Storage Co., not to be printed, May 23, 1952, Div. 4. 
MC-F-5018 — Tank Lines, Merger—Nelson Tank Lines, not to be printed, 
me . 1952, 


17693, Ndississippi Valley Barge Line Merger, not to be printed, May 26, 
1952, Div. 4 


MCE SING, Kerrville Bus Co—Purchase (Portion)—Southwestern Greyhound 
Lines, not to be printed, June 26, 1952, Div. 4. 


F. D. 17766, Duluth, South Shore & Atlantic R. Co. Purchase, not to be printed, 
June 16, 1952, Div. 4. 


MC-F-5028, Eazor Express—Purchase—Orange and Black Express, not to be 
printed, June 10, 1952, Div. 4. 


MC-F-5164, Hawkey—Purchase (Portion)—Peterson, not to be printed, June 6, 
1952, Div. 4. 


MC-F 5086, “eo Trails—Purchase—Union Electric Ry. Co., not to be printed, 
June 3, 1952, D 


MC- F-5157, ‘iighaay Transport—Merger—Canton Transbay Express, not to be 
printed, July 15, 1952, Div. 4. 


MC-F-5185, +: Truck Service—Purchase—Plumly, not to be printed, 
a Me 1952, Div. 4 


C-F-5061, Beatty—Purchase—W arwick, ' A. <.G , May 20, 1952, 


iv 
“MC-F A865, McBride—Purchase (Portion)—Mathews Trucking Corp., not to be 
printed, June 4, 1952, Div. 4 


MC-F-5128, Midwest aia, Co.—Purchase (Portion)—Stinger, not to be 
printed, July 7, 1952, Div. 4. 


84. Lease or Operating Contract 


Proposed lease for one year denied where lessor has no intention of resuming 
operations and no reason appears why purchase should not be effected at present 
time. MC-F-5204, Northwest Freight Lines—Lease and Purchase—Hi-Way Motor 
Freight Co., not to be printed, July 11, 1952, Div. 4. 

Approved, where dam construction requires relocation of tracks. F. D. 17720, 
ae —— Ry. Co. Joint Ownership and Operation, not to be printed, May 28, 

iv. 4. 


APPROVED 
; i" D. 17704, Louisiana Midland Ry. Co. Lease, not to be printed, June 18, 1952, 


1V 
F 'D. 17655, Euclid Corp. Bridge Facilities Joint Use, not to be printed, June 12, 
1952, Div. 4. 
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85. Dormant Franchises 


The mere holding out by a vendor to provide a service in the absence of actual 
rations is not sufficient to avoid a one. of dormancy. MC-F-4770, Balsam & 
i Peanco—furchass (Portion)—Northern Truck Line, not to be printed, June 3, 
1952, Div. 4. 
DENIED FOR DORMANCY 


yo Bewley—Purchase—U. S. Truck Line, not to be printed, June 12, 
1952, Div. 4. 

MC-F-4763, Consolidated Freightways—Purchase—Mackay, not to be printed, 
June 6, 1952, Div. 4. 

MC-F-4931, Higgins—Purchase—Sawyer, not to be printed, July 10, 1952. 


86. Effect on Service or Public 


In approving a purchase transaction, the Commission is prohibited by section 
208 from imposing a condition that vendee’s operations under the acquired rights 
be restricted to the one trip weekly now performed by vendor. MC-F-5078, Somerset 
Bus Co—Purchase (Portion)—Jersey Central Transportation Co., not to be printed, 
July 8, 1952, Div. 4. 


88. Effect on Competitors 


Approved, where evidence fails to show that proposed unification would ad- 
versely affect protestants’ revenues to the extent that it would impair their ability 
to meet their common carrier ee and cause them to curtail existing services, 


citing 57 M. C. C. 69, 56 M. C. 137. MC-F-4955, Jones Motor Co.—Purchase— 
Hirt, not to be printed, July 9, 1952, Div. 4. 

The possibility that vendee, an aggressive carrier, might divert some freight 
from protesting carriers is not a sufficient reason, standing alone, for denying a 
purchase application, citing 57 M. C. C. 790. MC-F-4798, Modern Transfer Co— 
auton + ein & L. Motor Transportation Co., not to be printed, May 20, 

, Div. 4. 

Denied as resulting in new service. MC-F-5040, Bair—Purchase (Portion)— 
Ray's Freight Lines, not to be printed, July 9, 1952, Div. 4. 


89. Effect on Employees 


Where the carrier and employee representatives have reached an agreement 
protecting interests of carrier employees involved in operating and trackage agree 
ment, no conditions will be prescribed for protection of employees. F. 17677, 
C. B. & Q. R. Co. Operation, not to be printed, May 20, 1952, Div. 4. 





List of New Members* 


eg B. Aitchison, (A) 1929 S Street, 
. W., Washington 9, D. C. 


Benjamin J. Davis, (B) Singer Manu- 
facturing Corporation, 149 Broadway, 
New York, N. Y. 


Ira A. Duncan, (B) 1525 Collier Street, 
Houston 23, Texas. 


F. Leon Edlefsen, (A) 1812 L Street, 
Merced, California. 


William C. Falkenheiner, 
Louisiana. 


Eugene St. M. Hamilton, (B) A. 
orthern Transportation Co., 
Sheils St., 


Irvy W. Hardwa 


(A) Vidalia, 


T. M., 
5300 E. 
Los Angeles 22, California. 


(B) 1016 East Moun- 


tain Street, Glendale, California. 
John P. Hellmann, (B) Assistant, Freight 


Traffic Department, Calif. and Hawai- 
ian Sugar Refining Corp., Ltd., 215 
—— Street, San Francisco 5, Cali- 
ornia. 


Albert W. Helm, Jr., 
Syring, 217 Smith 
ew Jersey. 


Jesse L. Himmelreich, (B) 765 Grandon 
Avenue, Columbus 9, Ohio. 


Wilfred A. Hunt, (B) “sf Vanderbilt 
Avenue, Brooklyn 5, N. 


Thomas E. Kiley, (B) 7847 West Sum- 
merdale Avenue, Chicago 31, Illinois. 


(B) Helm and 
treet, Perth Amboy, 


Richard N. Lein, (A) 65 Farmers & Me- 


oo Savings Bank Bldg., Lockport, 


Arnold Levy, (A) 829 Washington Build- 
ing, Washington 5, . 


John C. Lovett, (A) Lovett Building, 
Benton, Kentucky. 


Bernard G. Pugar, (B) Traf. Repr., New 
York, New Haven & Hartford R. R. 
Co., 2522 Koppers Building, Pittsburgh 
19, Pennsylvania. 


Edgar D. Rauch, (B) Southern Pacific 
oo 901 Franklin Street, Houston 
i, Texas. 


i. i ow g (B) G. F.A,, K. T. 
Co. of Texas, Katy Building 
Dalles 2, Texas. 


Charles F. Rodgers, (A) Kramer Bros. 
Freight Lines, Inc., 4195 Central Ave- 
nue, Detroit 10, Michigan. 


John E. Shea, (A) Sullivan, Bernard, 
Shea and Kenney, 804 Ring Building, 
Washington 6, D. C. 


Robert J. Steele, (B) Transp. Dept., Sin- 
clair Refining Company, Fifth 
Avenue, New York 20, N. Y. 


Paul Stepner, (B) T. M., Pillsbury Mills, 
Inc., 608-2nd Avenue, South, Minnea- 
polis 2, Minnesota. 


Roger B. Wooleyhan, (B) A. T. M.,, 
ooleyhan Transport Co., Foot of 
French Street, Wilmington 99, Dela- 


ware. 


Jack D. Wootton, (A) 976 West Main 
Street, New Britain, Connecticut. 


REINSTATED TO MEMBERSHIP 


J. E. Duffy, T. M., (B), Butler Consoli- 
dated Coal Company, Wildwood, Pa. 


* Elected to membership July, 1952. 


Edward L. Mark, (B), Traffic Supervisor, 
The Budd Company, Red Lion Plant, 
Red Lion & Verree Roads, Philadel- 
phia 15, Pa. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


C. L. Denk, Jr., G. T. M., Fulton Bag & Cotton Mills, P. 0. Box 
1726, Atlanta 1, Georgia. 


Baltimore Chapter 


Charles J. Stincheomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Carl O. Gustafson, Chairman, A. F. T. M., Minneapolis & St. Louis 
Railway, 310 South Michigan Avenue, Chicago 4, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2 
Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Giles Morrow, Chairman, 1220 Dupont Circle Building, Washing- 
ton 6, D. C. 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 

jation. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce mmission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonville, 
Florida. 


Michigan Chapter 
Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi- 


gan 


Dinner meetings held on call of the Chairman, bi-monthly, at Hotel 
Ft. Shelby, Detroit, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Inc., 711 Fifth Avenue, New York 22, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Akeley L. Stevens, President, T. M., Northern States Power Co., 15 
South 5th Street, Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Pi:iladelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. : 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August and 
September. 
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Pittsburgh Chapter 
Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 

Meets: At time and place fixed by Chapter’s Executive Committee. 

The organization of a new Chapter, to be known as the ‘‘ North Texas 
Chapter,’’ has been completed. The officers are as follows: 

Chairman: Harry G. Crafts, P. O. Box 7186, Dallas 9, Texas. 

Vice-Chairman: C. S. Edmonds, Ft. Worth Club Building, Ft. 
Worth, Texas. 


Secretary-Treasurer: J. D. Hughett, 4112 San Jacinto Street, Dallas, 
Texas. 


Executive Committee 


Frank A. Leffingwell, Praetorian Building, Dallas, Texas. 

Ed. P. Byars, Ft. Worth Chamber of Commerce Building, Ft. Worth, 
Texas. 

The Chapter will meet once a month during September, November, 


January, March and May, at a time and place chosen by the Executive 
Committee. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Willis E. Maley, Chairman, T. M., Pacific Coast Borax Company, 
P. 0. Box 9128, Station ‘‘S’’, Los Angeles 5, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire_- 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Edition, prepared by Committee on Education for Practice_- 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC PractiTiongrs’ JOURNAL 


Code of Ethics 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practr- 
TIONERS’ JOURNAL 


Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith__-- 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation---- 











DISTRICTS 
OF 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District 2—Connectieut, New York and New Jersey. 


District 3—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District 7—Kentucky, Tennessee and Mississippi. 

District 8—Michigan, Indiana and Tilinois. 


District 9—Wiseonsin, Minnesota. North Dakota and South 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 


District 11—Arkansas, Oklahoma and Louisiana. 


Distriet 12—Texas. 

Distriet 13—Wyoming, Colorado and New Mexico, 
District 14—Montana, Idaho and Utah. 

Distriet 15—Washington and Oregon. 


District 16—Qalifornia, Nevada and Arizona. 





